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Also, affidavit of T. C. Goff, to be filed with the Committee on
War Claims in support of the bill just being intreduced for the
relief of the heirs of Lidda Goff, deceased; to the Committee -on
War Claims.

By Mr. PUJO: Papers to accompany bill (H. R. 28615) {o
estalilish a fish-cultural station in the State of Louisiama; to
the Committee on the Merchant Marine and Fisheries.

By Mr. RAKER : Petition of the S8an Francisco Labor Coun-
cil, favoring the recoguition of «China as a Republic; to the
Committee on Foreign Affairs.

Also, letter from the California Retail Grecers and Mer-
chants’ Associntion, of San Francisce, Cal, oppesing the Old-
field bill: to the Committee on Patents.

Also, telegram from the California State Audubon Seciety,
TLos Angeles, Cal,, favoring the Weeks-McLean bill, giving Fed-
eral protection to migratory birds; to the Committee on Agri-
eulture.

Also, letter from L. M. Davenport & Co., T.os Angeles, Cal,
and letter from the Klauber-Wangenheim Co., of Ban Diego,
Cal.. favering the Weeks 1-cent postage bill; to the Committee
an the Post Office and I'ost Roads.

By Mr. SCULLY : Pefition of the Chamber of Commerce of
the United States of America, Washington, D. ., favoring the
passage of the Pnge agricultural and industirial education bIll
(8. 3); to the Committee on Agricalture.

By Mr. STEPHENS of Texas: Petition of citizens of Hall
County, Tex., in behalf of legislation for eradieation of the
Russian thistle in Texas; to the Committee on Agriculture.

By Mr. TOWNBEND : Petition of the New Jersey Historieal
Society, to secure suitable housing for the nationsl archives;
to the Commitice on the Library.

DBy Mr. WILDER: Petitlon of Iliot School, Natick, Mass.,
in favor of law for pretection of migratory birds; to the Com-
mittee on Agriculture.

Also, petition of Massachusetts citizens, favering bills for
the protection of wigratory birds; to the Committee on Agri-
culiure, =

SENATE.
WepxNespar, February 5, 1913.

Prayer by the Chaplain, Rev. Ulysses G. B. Pierce, D. D.

Mr, BAcox took the chair as President pro tempore under the
previous order of the Senate.

The Secretary proceeded to read the Journal of yesterday's
proceedings when, on request of Mr. Siaroor and by mmanimous
consent, the forther reading was dispensed with and the Journal
was approved.

Mr. CHILTOXN.
sonal privilege.

Mr. LA FOLLETTE. If the Senater from West Virginia will
¥ield, I suggest the absence of a quoram.

The PRESIDENT pro tempore. The Senator from Wisconsin
snggests the absence of n quorum. The Secretary will proceed to
call the roll.

The Secretary ealled the roll, and the following Senators
answered to their names:

Mr. President, I rigse to a .question of per-

Ashurst Culberson La Follette She d
Bacon Cullom Lo - Smith, Ariz.
Bankhead Cummins McCumber , Mich,
Borah Martin, Va. Smoot
Bourne Dillingham Martine, N. J. Stephenson
Brandegee Fleteher N Swanson
Brown allinger 0'Gorman ‘Thomas
Bryan Gronna Oliver Thornton
Burnham G heim
Burton Hitcheock Page Townsend
Catron Johnson, Me. ‘Phynter Webb
Chllton Johnston, Ala. Perkins Wetmore
np Jones Pcrkg Warks
Clarke, Ark. Kavanaugh Poindexter
Crane Kenyon Pomerene

Mr. THORNTON. I desire to announce the necessary absence
of my colleague [Mr. Foster] on account of illness in his family,
and that he is paired with the junior Senator from Wyoming
[Mr. Warnex]. I ask that this announcement may stand for the

day.

The PRESIDENT pro tempore. Upon the call of the roll of
the Senate 58 Senators have responded to their names. A
quoram of the Senate is present. The Senator from West Vir-
ginin will proceed.

SENATORS FROM WEST VIRGINTA.

Mr, CHILTON. Mr. President, at the last session of Con-
gress and on the lnst day of thnf session a certain memorial,
glrned by five citizens of West Virginia, one of whom is the
governor of the State, was presented (o the Senate. It had been
understood, that that session of Congress would adjourn en Sat-
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urday, the 24th of August, 1912. With that understanding, on
account of illness, I obtained leave of the Senate for an absence
for the rest of the session. For some reason the Senate did not
adjourn on Saturday, but remained in session until Monday
follewing, the 26th, and en that day of the session that memo-
rial was filed. I deeply regret that two of the gentlemen who
signed that memorial have since died. .

Had 1 been present, Mr. President, or had my collengne [Mr.
Warsow], who was away with a similar understanding as
myself, been presemt, we would have asked then and there that
the Senate take some kind of action svhich would do justice to
that situation and relieve us of the suspicion which such a
memorial brings upon any man against whom it may be lodged.

But we were not present, and I can never forget the kindly,
words then spoken and the dignified consideration with which
the Senate received that paper. So far as we personally may
be concerned, that sense of justice and propriety, always to be
relied upen in the Senate, took care of the situation presented
on Aungust 26, 1812, probably much better than the Senators
from West Virginia could have done if then present; and yet
I shall always regret that we were not present and shall alwhays
feel that fate then tempted our enemies with a rare opportunity
to strike under the belt. The men who signed it were all mem-
bers of parties other than the ome to which the two Senators
from West Virginia belong. That faet may have influenced
them or it may not; but it has little er no effect in this body,
and I shall treat the subject as if their motives were lofty
and as if the campaign then pressing did not guide the pen
which wrote their names to the paper.

Afterwards, however, we went through a campaign in West
Virginia in which those charges were more or less adverted to.
While I do not want to go into the details, I wish to say to
the Senate that it had no effect, so far as Senator WATsoN was
concerned, npon that result. His home county gave him a rec-
ord-breaking majority, his congressional district gave his party
a majority, and his senatorial district, for the first time in
many wears, went Democratic.

On account of illuess in my family, and on account of the
necessary and unavoldable absence of Senater Watsox during
a great part of the present session, it has been impossible for
me fo give consideration to this matter, and indeed I sapposed
that the commiifee of the Senate having it in charge, which I
believe to be fair, whose judgmexnis I believe are never dictated
from political considerations, would do whatever might be just
and proper. and having had no epportunity to meet the thrust
when it was delivered, I bave allowed the days to pass in the
knowledge that we were Innecent and that no investigation
could harm us. Having no fears, and the campaign being over,
we felt no need of a grand-stand play and abided the result of
the committee’s work. &

But recently I had information that the man who had made a
statement against Senator WaArsox and myself, or was said to
have made a statement against ns, had retracted that state-
ment publicly, and privately as well. Bot I bad no definite
knowledge thereof, nor did Senator Warsoxw, till within the
last few days.

I wish the Benate to know that not a human being who ever
lived ever questioned upon his own responsibility my right or
the right of my collengue to a seat in this body. No one ever
did it in the Senate or in the House of West Virginia; no one
has ever done it in the public press; no one has ever done it in
any paper filed here; and no one has ever done it upon the floor
of this Senate. Beyond what S8hock may have said, this memorial
is rumor and newspaper gossip, to which any public official
may at any time become the victim.

This man Shock, about whose supposed statement all of this
trouble has arisen, never voted for Senator Wazsox and he
never voted for me. He never made a statement to the West
Virginia Legislature; he never signed a statement to the West
Virginia Legislature. A statement alleged to have been written
or rather to have been dictated by him was read, and, as is ex-
plained in a paper which I am going to ask to have read in a
moment, all the circumstances surronnding that were known te
the Legisiature of West Virginia, which elected us to the
Senate.

My colleague within the last four or five days recelved a let-
ter from Mr. Shock, which I now present to the Senate, saying
that the statement referred to in the memorial was based upon
no faet that involved the Senators from West Virginia or their
friends; that nobody ever tried to influence his vote for them;
that he alone conceived the scheme in order to defeat us before
the Demoeratic eaucus. In other words, he has very recently
confessed his error, and I am glad to say that he never either
signed or swore to the statement in the memorial.
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I wish to lay that statement before the Senate with a state-
ment from Senator Warsox and myself. We have prepared it
as an answer to the memorial. I ask that it be referred to the
Committee on I'rivileges and Elections, and if that committee
or any Senator here or the Senate wants an investigation it will
meet with my ungualified approval, and with the approval of
Senator Warson. True his term will expire in a few days. It
seems practically impossible to enter upon an investigation at
this session or while he may be a Member of this body. At the
next session the committees will be reorganized. But these
considerations only make it the more important that the Senate
and the country shall know that the whole foundation of the
Shock incident has, crumbled away; that we have never re-
tarded the orderly investigation of this subject, and that the
committee has reached the case in due course and is dealing
with the matter justly and fairly. We think that our side
should go to the committee through the Senate and in the same
public way that the memorial went.

I wish to say to the Senate that my election is as clear, that
there is as little blot upon it within my knowledge, as the elec-
tion of any Senator now before me or who ever was elected to
this body. My colleague makes the same claim, and I firmly
believe that he was honestly nominated and elected. I do
know that he is an honest man and a valued, respected citizen
of West Virginia, without a blot upon his private or public life.
If there is anything wrong connected with my nomination or
that of Senator WarTsox, or with our election, we know nothing
about it. It is most gratifying to us that not a single human
being who ever voted for us in the eaucus of our party, now at-
tacked, has ever had the integrity of that vote gquestioned in this
or in any other presence.

Mr. President, whatever the Senate may do, it will meet with
the approval of the Senators from West Virginia. They crave
the fullest investigation. There is not one word of truth, to my
knowledge, in any charge that has ever been made, or any al-
leged charge, or in any newspaper article that has ever attacked
their election.

I now send to the desk and ask to have this statement of
Senator Warsox and myself read and referred to the Committee
of Privileges and Elections, and whatever that committee or the
Senate may do to that I bow without question.

The PRESIDENT pro tempore. The paper will be read with-
out objection.

The Secretary read as follows .

To the Senate of the United States:

For the information of 13vour honorable body we desire to reﬂly to a
certain memorial now before your committee, signed by Willlam E.
(Glasscock, Willlam Seymour Edwards, H. C. Ogden, David B. Smith,
and Frederick A. MacDonald, and In order to be as brief and as clear as
possible we will answer according to the order in which the said memo-
rial sets out the several matters.

The first allegation is the statement made by the Hon. Nelson C.
Hubbard, & member of the West Virginia House of Delegates, to the
joint session of the !e;fislature before a ballot for Uni States Sen-
ator was taken, in which he gave his reason for refusing to vote for
the nominees of the Democratle caucus. -

An attentive readlng of what Mr. Hubbard sald, as stated in the
memorial, svill show that he does not predicate his charge of corru
tion upon any fact or upon the testimony of any witness, but made
it purely upon his belief, for which he offers no sufficient reason. The
memorial, however, deliberately suppresses that part of Mr. Hubbard's
statement in which he admitted that he had no evidence of brlber{, and
for the information of your committee we call attention to tha
of Mr. Hubbard's statement, the omission of which the memorial indl-
cates by stars. The omitted part is as follows:

“1 do not pretend to say that I have any more information which
would justify anyone at the present time as a juror under the evi-
dence to convict any man of bribery, and I do not say that I know any
court that would,

When read in connection with what the memorial guotes from Mr,
ITubbard’'s speech, it is thus made plain that he was él:ipz‘w[lilng to
declare his belief in corrupt practices, though compell the same
connection to admit that he had no evidence.

The second allegation of the memorial is the statement of Senator
George W. Bland, which, outside of some vsﬁue and general insinua-
tions that charges of bribery had been made t roui out the State, was
based upon a statement made by Mr. L. J, Shock, a member of the
House of delegates. That statement was that one Hamrick had given
Shock $1,000 and promised him an additional $1,500 to vote for Mr.
WatsoN and Mr. CHILTON, and two reputable citizens of West Virginia
were called in to see Shock count down the $1,000. We do not gues-
tion that Shock exhibited the £1,000 to Hon. John J., Davis and Hon.
W. G. Bennett, but that he had been furnished with that money for
the very purpose of exhib1tin§ it to these honorable gentlemen we think
the committee will not doubt when they have read this statement, It
will be noted first that the so-called statement of Shock read by Sen-
ator Bland was not signed, and it is a further fact that though he was
wresent at the Joint session, as shown by its records, when Senator

land read his statement he did not utter a word on that subject.

Subsequently and within a few days after Bland had read Shock's
statement Shock was asked to produce the $1,000 which it was char,
he had reccived, and he explained his inability to do so by saying that
two men had taken the money away from him, He further stated that
he had never secn cither of these two men before they took the money
from him and had never seen them since,

It is not pretended that Shock raised any outery against the men
who took the money from him or even related the circumstance to any-
one until he was askad to produce the money.

Shock’s explanation of why he was unable to produce the mone

which he was asked to do as a basis of an investigation which we ha

requested at the hands of the legislature was so ridiculously absurd

that every sensible man in the elgfslatum at once understood that

Shock had been supplied with the $1,000 for the very purpose of creat-

inﬁ a scandal, and that those who sugplied him with it were not

&en:c etrg trust him with the custody of it long enough to carry out
2.

It is not necessary for us, however, to argue that question or to
ask the committee to a t our view of the episode, use Shock
himself has admitted that his story of the attempt to bribe him was a
gura Invention in the followigrg etter which he voluntarily sent to

enator WATsoxN, the original which we file herewith.

BURNSVILLE, W. VA, January 8, 1913.
Hon. C. W. Warsox, Washington, D. C.

DEAR SiR: The time has come when you should know the truth about
the so-called Shock statement. I never have gigned any statement that
was read before the legislature, and I never have been under oath. 1
have let the talkinlg g0 on because 1 hated to be put in a wrong light.
The truth is that I set up the whole business; nobody tried to huy my
vote and would not swear that they did. I wanted to nominate
McGraw and I thought if I got this thousand dollars and made this
play it would hurt you and CHinroN. The trick failed to work and
now you have the truth. I do not know you and am sending this to
you because I want justice to be done. So'far as I know your election
and CHILTON’S was honest and fair, and it is wrong to have this report
going around. <

Very truly, yours, L. J. BHOCK,

The third allegation is that a resoluticn to investigate the vague and
indefinite charges of bribery was proposed in the Legislature of West
V!%inln and defeated.

'hile it is true that the joint session of the West Virginia Legisla-
ture refused, on a point of order, as under the Federal Statutes it was
compelled to do, to postpone the election of a Senator, it is further
true that the house of delegates, which was controlled by a Democratic
majority of exactly 40, pronéptly and by a unanimous vote passed a
resolution, offered by Hon. C. M. Seibert, who supported both of us
in the Democratic caucus, ordering an investigation and sent it to the
senate, which finally disposed of that resolution by tabling it, because
in the meantime the absurd story of Mr. Shock about the money having

been taken away from him by two unknown men had been made so publie-

that it was known to all senators and representatives, and the charges
of corruption which had been mainly based on it were then treated as
an absurdity. This explanation which we make to the Senate is the
same as was made to Beator CHILTON by Hon. D. E. French, a copy
of which-is attached and original of which we file. Mr. French was
then a leading member of the State senate, and was unanimously
nominated by the Democrats at the present session of the senate as
their candidate for president of the senate. The allegation that we
prevented the adoption of that resolution by the semate will be com-
pletely negatived when your committee reflects that the State senate
was composed of 15 Democrats and 15 Republicans, which made it an
easy matter for the investigation to have been ordered by a vote of the
Republican senators, with the vote of even Senator Bland, and as there
were several other Democratic senators active, aggressive, and even
bitter opponents of the two nominees the investigation would have been
ordered, except that every reasonable man in the senate was then
thoroughly convinced that the charges were unfounded.

The committee will, of course, remember that the Legislature of West
Virginia not onl{ completed the regular session at which we were
elected, but that it was subsequently convened in extraordinary session,
which lasted 45 days; and during all that time, though we were in our
seats at Washington, not even a suggestion that we were not entitled
to our seats was made. )

The fourth and last allegation in the memorial is that our election
was brought about by a combination of the railroads and the Standard
0il Co. The committee will, of course, perceive by glancing at the
memorial that this charge has mo other or betier foundation than the
irresponsible comments of some newspapers, and we could well dismiss
them as entitled only to the consideration which every Senator’s ex-
perience warrants him in giving to them. The charge, however, is so
contrary to the facts that we crave the indulgence of the committee
while we show how thoroughly it is the reverse of true. In the first
place the olpranent of Senator Warsox was then and is now the gen-
eral counsel in West Virginia of the Norfolk & Western Railroad, which
was then and is now owned and controlled by the Pennsylvania Rail-
road, while Mr. McGraw, the opponent of ator CHILTON, is the
owner of the West Virginia Midland Railroad, which connects with the
Baltimore & Ohio Railroad, and the attorney of Mr. MeGraw’s railroad,
a member of the State senate at that time, is the same gentleman who
prepared the statement of one L. J. Shock.

ore than this, Mr. Hubbard, from whose speech the memorial makes
a garbled quotation, was then and is now an attorney for one of the
Pennsylvania Railroad lines in West Virginia.

The falsity of the charge that we were sugpnrted and elected by the
Standard Oil Co. wil appear to the Senate when they are told that this
same Senator Bland, from whose statement at the joint session the
memorial guotes so elaborately, was then and Is now the attorney of
the Hope Natural Gas Co., a subsidiary of the Standard Oil Co,

This statement makes it plain that we were opposed rather than
supported by those special interests.

here is one statement made in these newspaper clippings to which
we feel called u to reply particularly. The memorial recites an edi-
torial from the Monroe County Watchman, in which the editor of that
paper quotes a letter from one of his correspondents, who is represented
as saying, “ We have positive Information that $150,000 was expressed
here last week for the purpose of corrupting the delegates. This infor-
mation comes from such sources as render it absolutely reliable and
proof is obtainable to a moral and legal certainty.”

In reply to this assertion we state upon our honor as men and as
Senators that nelther ﬂﬁﬂ.f!ﬁﬂ nor any other sum was expressed to us
or to any of our friends for the purpose of corrupting the delegutes or
for any other pu z

It can not be deemed inappropriate for us to say that the sinister
purpose of this memorial is apparent from the fact that it was pre-
sented to the Senate on the last day of its last session when there counld
be no possible expectation of any action on it before the general elec-
tion in November. Neither will it be out of place for us to say that
after these charges, vague and indefinife as they are, have been ecir-

lated industriously throughout West Virginia for two years, Senator
Wusox has been renominated by the unanimous vote of the Demo-
eratic caucus to succeed himself, thus expressing to the Senate and to
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the world the :jndgment of the peotgle who have the best
are in the position to know the truth or falsity of

Reading this ial in tion with our answer, we feel con-
fident that your committee will promptly report to the Senate that no
ground for an investigation has been
ehn.ltlnmse our election were before you, we
an
West Virginia, and to ourselves, but we do not believe that the time
the Benate ought to be wasted, the name of our State brought into
question, and our attention diverted from our duties bﬁ ap
instignted by political revenge and supported by accusations which we
have shown to be utterly unfounded.

C. W. WaATSON.

W. E. CHILTON.

gportunltr and
em.

_—

BLUEFIELD, W. VA., June 17, I9IL
Hon. Wi E. CHILTON, °
YWashington, D. C.
My Dear SexaTon: Yours of the 15th instant in regard fo the state-
ments made by te Shock, of Braxton County, last winter, at
Ch:&eston. in regard to the election of United States Senators, re-

cel
m‘}‘he facts in regard fo this matter, as I now recollect them, are as

OWS

Shock in his statement which was read at the joint session of the
legislature, in which yourself and Senator WATSON were elected, said
that just prior to the Democratie caucus at which you and Senator
WaTsON were nominated as the Democratic candidates for United States
Senators he had been paid $1,000 by a man—m
brick, from Clay—as a deration, that
in the Democratic caucus for yourself and WATSON,
took the money to Judge Bennett, who counted it. Afterwards Shock
went into the said caucus, and without saying anything in the said
caueus about the payment of the money to voted on every ballot
against yourself and Senator WarsonN, and did not make any public
statement concerning said matter until the joint session of the legis-
lature was held, at which United States Senators were elected, at which
time the statement above referred to, which gurporbea to have been
made by Shock, was read. It was also publicly stated and tg:nemlly
discussed among the members of the legislature and others t after
the said cancus Shock stated to various members of the legislature and
other persons that two men whom he did not know, neither of them
being the man who gave him the money, came to him and demanded
the sald $1,000, and that thereupon he, Shock, delivered the money to
the said strangers, neither of whom he has ever scen since; that he
did not know either of the said men and that he did not take thelr
names. That Mr, Hambrick, the person whom Shock claims gave him
the money, ugon hearinﬁiof Shock's statement, came to Charleston and
confron Shock, and that Shock then stated that Hambrick was not
the man who gave him the money and that he did not know who the
man was, That he had unde that it was Hambr and for
that reason had named him as the man who had given him the money.
It was also commonly reported that Shock had stated that he proposed
to trap and expose any efforts at corruption in the selection of United
States Senators.

In view of this state of affairs, I felt at the time, and still feel, and
think most of the other semators thought likewise, that an investiga-
tion was unnecessary led for, and that for the senate to
undertake to investigate such flimsy charges would not have reflected
eredit upon the scnate and would only have lent color to charges which
in themselves contained nothing substantial or tangible upon which an
investigation eould properly be based. In fact, this entire matter, to
my mind, bore the earmarks of a fabricated scheme in which Shock
was simply made a tool of, gerhapa innocently, IHeothers. who in
way sought to raise a cry of corruption in the mocratic Party and
r.hx::'lu htoi tregl}:g:: eddismdit upon the party and the United States Senators
whic ! 2

I recollect disnnct]¥ the statement made by Senator Warsox before
the joint session of the legislature which elected him to the United
States Senpate, that {f anyone co produce reasonable proof of cor-
rupiion on his part in connection with his election to the United States
Senate he would resign the office, and that you on the same ocecasion
publicly stated that you courted the fullest investigation that any per-
son or body of men could make of these charges. So far as I know
nelther yourself nor Senator WATSON ever expressed a wish or sald
anything to prevent or hinder an investigation of these matters.

t is my recollection that you went into the Democratic caucus with
some thirty-odd votes lmrmaﬂve‘lly for you, and I know there were
others who held you as thelr second choice. The fact that Col, McGraw,
who was your opponent in the Democratic caucus, came from an
adjoining county to Benator Warsox, and that he was not a candidate
against Warsox for the short term, and the further that it was
not probable that both United States Senators would be selected from
the same section of the State is certainly a sufficient lanation of
the fact that many of your friends voted for Watsox and his friends

voted for you.
With best wishes, I beg to remain,
Yours, very sincerely, D. E. FRENCH.

The PRESIDENT pro tempore. The statement will be re-
ferred to the Committee on Privileges and Elections.

MESSAGE FROM THE HOUSE.

A message from the House of Representatives, by J. C. South,
its Chief Clerk, announced that the House had passed the fol-
lowing bill and joint resolution:

8. 3225. An act providing when patents shall issue to the pur-
chaser or heirs of certain lands in the State of ; and

8. J. Res. 156. Joint resolution to appoint George Gray a mem-
ber of the Board of Regents of the Smithsonian Institution.

The message also announced that the House had passed the
following bills, each with amendments, in which it requested
the concurrence of the Senate:

§8.3843. An act granting to the coal-mining companies in the
State of Oklahoma the right to acquire additional acreage ad-
joining their mine leases, and for other purposes; and

8. 3052. An act for the purpose of repealing so much of an act

making appropriations for the current and contingent expenses

= |

of the Indian Department for fulfilling treaty stipulations with
various Indians located in Kansas City, Kans., providing for the
sale of a tract of land located in Kansas City, Kans, reserved
for a public burial ground under a treaty made and concluded
with the Wyandotte Tribe of Indians on the 31st day of Janu-
ary, 1885, said section of ‘said act relating to the sale of sald
land be, and the same is hereby, repealed. {
The message further announced that the House has passed
gﬁ] ftollowlng bills, in which it requested the concurrence of the’
ate: '
H. R. 11478, An act to quiet title and possession with t
to a certain unconfirmed and located private land dmn
Baldwin County, Ala., in so far as the records of the General
Land Office show said claim to be free from conflict: '
H. R. 27323. An act to provide for refund or abatement nnder
certain conditions of penalty taxes imposed by section 38 of
the act of August 5, 1909, known as the special excise corpora-
tion-tax law; .
H. R. 27875, An act authorizing the President to convey cer-
tain Jand to the State of Texas; |
H. R. 27879. An act providing authority for the Northern Pa-
cific Railway Co. to construct a bridge across the Missouri
River in section 36, township 134 north, range 79 west, in the
State of North Dakota;
H.R.27986. An act to extend the time for constructing a
bridge across the Mississippi River at Minneapolis, Minn. ; i
H.R.27987. An act to extend the time for constructing a
bridge across the Mississippi River at Minneapolis, Minn.
H. R.27988. An act to extend the time for constructing a
bridge across the Mississippl River at Minneapolis, Minn. ;
H.R.27944. An act to extend the time for constructing a
ridge across the Mississippi River at Minneapolis, Minn. :
H. R. 28093. An act to amend the general pension act of May
1, 1912; and
H. R. 28004. An act to amend section 96, chapter 5, of the act
of Congress of March 3, 1911, entitled * The Judicial Code.”
The message also returned to the Senate, in compliance with
its request, the bill (H. R. 17256) to fix the status of officers of
the Army and Navy detailed for aviation duty, and to ‘increase
the efficiency of the aviation service.
The message further announced that the House had passed
resolutions commemorative of the life and public services of
Hon. Isipor RAYNER, late a Senator from the State of Maryland.

ENROLLED BILLS SIGNED.

The message also announced that the Speaker of the House
had signed the following enrolled bills, and they were there-
upon signed by the President pro tempore:

H. R. 2359. An act to refund certain tonnage and light dues;

H. R. 8151. An act providing for the adjustment of the grant
of lands in aid of the construction of the Corvallis and Ya-
quina Bay military wagon road and of conflicting claims to Iand
within the limit of said grant;

H. R. 12813, An act to refund duties collected on lace-making
and other machinery and parts or accessories thereof imported
subsequently to August 5, 1009, and prior to January 1, 1911;

H. R.15181. An act for the relief of Harry 8. Wade;

H. R. 20385. An act to reimburse Charles 8. Jackson;

H. R. 23351. An act to amend an act entitled “An act to pro-
vide for an enlarged homestead ™ ;

H. R. 24365. An act providing for the taking over by the
gnlied&gkt{ltes Government of the Confederate cemetéry at Little

OCK, . 3

H. R.25741. An act amending section 3392 of the Revised
Statutes of the United States as amended by section 32 of the
act of August 5, 1909 ;

H. R. 20549. An act to provide for the purchase or construc-
tion of a motor boat for customs service; and

H. R. 27157. An act granting an extension of time to con-
struct a bridge across Rock River at or near Colona Ferry, in
the State of Illinois.

CREDENTIALS.

Mr. NEWLANDS presented the credentials of Key Prrraan,
chosen by the Legislature of Nevada a Senator from that State
to fill the vacancy in the term ending March 4, 1917, occasioned
by the death of George S. Nixon, which were read and ordered
to be filed.

Mr. CLAPP presented the credentials of EKxure Nenson,
chosen by the Legislature of Minnesota a Senator from that
State for the term beginning March 4, 1913, which were read
and ordered to be filed.

PETITIONS AND MEMORIALS.

Mr. LODGE. I present resolntions adopted by the Board of
Trade of North Attleboro, Mass.,, expressing their belief that
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many improper classifications under the present tariff act, to the
serious disadvantage of the jewelry and silverware industries,
are due to the inclusion of the words “ gold,” “silver,” and
“ platinum ” in the final paragraph of the so-called metal sched-
ule; and also expressing its disapproval of the inclusion of the
words “gold,” “silver,” and *platinum® in the same para-
graph with iren, steel, tin, lead, and so forth; and favoring a
special paragraph either to precede or follow the paragraph re-
ferring to the cheaper metals, and in this new paragraph that
the same rates be approved as are approved for the so-called
jewelry paragraph. I move that the resolutions be referred to
the Committee on Finance.

The motion was agreed to.

Mr. LODGE. I have a copy of resolutions adopted at a meet-
ing of the Demoecratic town committee of Norton, Mass., a
committee elected by the Democratic voters of that town to
promote the best interests of the Democratic Party, expressing
their disapproval of any reduction of the duty on jewelry, sil-
verware, and kindred articles and urging upon Congress the
necessity of maintaining the present rates of duty. I move that
the resolutions be referred to the Committee on Finance.

The motion was agreed to.

Mr. LODGE. I present resolutions adopted by the Board of
Selectmen of North Attleboro, Mass,, favoring the present per-
centage of protective tariff on jewelry and silverware. I move
that the resolutions be referred to the Committee on Finance,

The motion was agreed to.

Mr. POINDEXTER presented memorials of the congregations
of the Seventh-day Adventist Churches of Fruitland, Friday
Harbor, Elma, Tacoma, Walnut Grove, Centralia, Battleground,
Hillyard, Carrollton, Aberdeen, Montesano, Puyallup, Walla
Walla, Sara, and College Place, all in the State of Washington,
remonstrating against the enactment of legislation compelling
the observance of Sunday as a day of rest in the District of
Columbia, which were ordered to lie on the table.

He also presented a petition of Island Grange, No. 290, Pa-
trons of Husbandry, of Arlington, Wash., praying that an in-
vestigation be made into the prosecution of the editors of the
Appeal to Reason, published at Girard, Kans, which was re-
ferred to the Committee on the Judiciary.

Mr. OVERMAN presented a petition of the congregation of the
West Market Street Methodist Episcopal Church, of Greensboro,
N. 0., praying for the passage of the so-called Kenyon-Sheppard
interstate liquor bill, which was ordered to lie on the table.

He also presented a memorial of the congregation of the
Seventh-day Adventist Church of Albemarle, N. (., remonstrat-
ing against the enactment of legislation compelling the obsery-
ance of Sunday as a day of rest in the District of Columbia,
which was ordered to lie on the table.

Mr. CULLOM. I present a large number of memorials, signed
by four or five thousand citizens of my State, remonstrating
against the passage of the so-called Owen health bill. I move
that the memorials be received and lie on the table,

The motion was agreed to.

Mr. FLETCHER presented memorials of sundry citizens of
St. Andrews and Pensacola, in the State of Florida, remonstrat-
ing against the enactment of legislation providing for the Fed-
eral regulation of pilotage and pilots, which were referred to
the Committee on Comierce.

Mr. GALLINGER presented a petition of the congregation
of the Methodist Episcopal Church of Keene, N. H., and a peti-
tion of the congregation of the Federated Church, of New Mar-
ket, N. H., praying for the passage of the so-called Kenyon-Shep-
pard interstate liquor bill, which were ordered to lie on the table.

He also presented a petition of sundry citizens of Cleveland
Park, D. C., praying that an appropriation be made for the
paving of a portion of Macomb Street in the Distriet of Colum-
bia, which was referred to the Committee on Appropriations.

He also presented the memorial of Philip T. Hall, of Wash-
ington, D. C., remonstrating against the enactment of legislation
regulating the hours of employment for women in the District,
which was referred to the Commitiee on the Distriet of
Columbia.

Mr. SHIVELY. I have here brief resolutions in the nature
of a petition adopted by the Supreme Temple of the Order of
Larks, of Portland, Ind., favoring the calling of an international
congress for bird protection. I ask that the resolutions lie on
the table and be printed in the REcorp,

There being no objection, the resolutions were ordered to lie
cn the table and to be printed in the Recorp, as follows :
Resolutions of “the Sopreme Temple of the

. Pt o rter 92 Tath, wayeura

VWherens one of the corporate ohjects of this order is the
ment of the killing of harmless birds and the unse of their
legislation

for commercial purposes and the advancement of
out said object; and

L]

lumage
carry

Whereas efforts are now being made by the National Association of
Audubon Bocleties to secure the passage of tariff legislation which
will practieally bar the importation of plumage of rare birds; and

Whereas a resolution has recently been introduced in the Senate of the
United States by Senator RoOT which authorizes the calling of am
international congress for bird protection: Now therefore be it
Resolved by the Supreme Temple of the Order of Larks (compris-

ing all of the subordinate temples of the order in the United Btates),

That the said tariff le tion so proposed by the National Association

of Audubon Socleties and the same is hereby, indorsed and recom-

mended to the Congress as to be in the interests of bird conservation
and protection; and be it further
Resolved, That the resolution of Senator RooT calling for an interna-
tional congress for bird protection be, and the same is hereby, indorsed
and recommended to the Congress for the same reasons; be it further
Resolved, That a copy of these resoluticns be forwarded to one of the

Senators from Indiann, with the request that the same be presented to

the Congress as a petition asking for such legislation.

Tie SHPREME TEMPLE OF THE ORDER OF LARKS,

By B. A. D. WHIFFLE, Supreme Majesty.

MorTON N. HAWKINS,
Supreme Ceommissioncr.

Attest :

JANUARY 28, 1913,

Mr. SHIVELY presented the petition of John W. Sidener
and 25 other members of the Young Men’s Bible Class of the
First Baptist Church of Crawfordsville, Ind., praying for the
passage of the so-called Kenyon-Sheppard interstate liguor bill,
which was ordered to lie on the table.

Mr. 8 presented a petition of the congregation
of the Seventh-day Adventist Church of Salt Lake City, Utah,
remonstrating against the enactment of legislation compelling
the observance of Sunday as a day of rest in the District of
Columbia, which was ordered to lie on the table.

Mr. NELSON presented a memorial of the congregations of
the Seventh-day Adventist Churches of Baker, St. Cloud, and
Sauk Center, all in the State of Minnesota, remonstrating
against the enactment of legislation compelling the observance
of Sunday as a day of rest in the District of Columbia, which
was ordered to lie on the table.

Mr. GRONNA. I present a telegram from the president of
the Grand Forks District Medical Society, in my State, favoring
the passage of the so-called Owen health bill. The telegram
is very brief, and I ask that it lie on the table and be printed
in the REecorp. o

There being no objection, the telegram was ordered to lie on
the table and to be printed in the Recorp, as follows:

GraXD ForgS, N. DAE., February }, 1913,
Benator GROXNA, Washington, D. C.:

The Grand Forks District Medicgl Soclety, composed of the ;hyﬂ-

cians practicing in Grand Forks, Walsh, Pembina, Cavalier, and Nel-

zion Counties, favor the passage of the Owen bill. They hope you will
ve

it your hearty support,
iz H. M. WHEELER, President.

Mr. GRONNA presented a petition of the congregation of the
Rock Lake Church of North Dakota, praying for the passage of
the so-called Kenyon-Sheppard interstate liguor bill, which was
ordered to lie on the table.

Mr. BROWN presented telegrams in the nature of petitions
from sundry members of the medical societies of North Platte,
Broken Bow, Grand Island, Omaha, and Pawnee City, and of
sundry physicians of Madison, Gothenburg, Alliance, I'alls
City, and David City, all in the State of Nebraska, praying for
the establishment of a national department of public health,
which were ordered to lie on the table.

Mr. BURTON presented petitions of sundry citizens of Mans-
field, Wooster, Nova, Burgoom, Crawford County, Hillsboro,
Newark, Lancaster, and Dayton, all in the State of Ohio, pray-
ing for the passage of the so-called Kenyon-Sheppard interstate
liguor bill, which were ordered to lie on the table.

Mr. LA FOLLETTE presented petitions of sundry citizens of
Grand Rapids, Waupaca, Milwaukee, Delavan, and Green Bay,
all in the State of Wisconsin, praying for the passage of the so-
called Kenyon-Sheppard interstate liquor bill, which were or-
dered to lie on the table.

Mr. HITCHCOCOK presented memorials of the Farmers’ Edu-
cational and Cooperative Unions of Scribner, Logan, Nickerson,
and Hooper, in the State of Nebraska, remonstrating against the
adoption of the so-called Aldrich currency system, which were
referred to the Committee on Finance,

Mr. PERKINS presented a petition of the Labor Council of
San Francisco, Cal., praying for the recognition of the Republic
of China by the United States Government, which was referred
to the Commiitee on Foreign Relations.

He also presented a petition of the Federated Trades Council
of Sacramento, Cal, and a petition of the Trades and Labor
Couneil of Vallejo, Cal., praying for the enactment of legisla-
tion providing for the inspection of locomotive boilers and safety
appliances for railway equipment, which were referred to the
Committee on Interstate Commerce.
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Mr. ROOT presented petitions of sundry citizens of Albany
and Cortland and of the congregation of the Olivet Presbyterian
Church, all in the State of New York, praying for the passage
of the so-calledl Kenyon-Sheppard interstate liguor bill, which
were ordered to lie on the table.

Mr. TOWNSEND presented a memorial of Nelson Arbor, No.
165, Ancient Order of Gleaners, of Fremont, Mich., remonstrat-
ing against any reduction of the postage on first-class mail
matter, which was referred to the Committee on Post Offices and
Post Roads.

He also presented petitions of the congregations of the
Seventh-day Adventist Church of Reese, Mich., and a petition
of the congregation of the Seventh-day Adventist Church of
Fremont, Mich.,, remonstrating against the enactment of legis-
lation compelling the observance of Sunday as a day of rest
inbthe District of Columbia, which were ordered to lie on the
table.

Mr, JONES presented a telegram in the nature of a petition
from Dr. 8. T. Miller, of Wenatchee, Wash., and a telegram in
the nature of a petition from Dr. J. H. Woodside, of Redmond,
Wash,, praying for the passa-e of the so-called Arm veterinary
bill, which were referred to the Committee on Military Affairs.

He also presented telegrams in the nature of petitions from
the State commissioner of health, from K. L. Farnsworth, of
Olympia, and from Dr. Henry D. Brown, secretary of the King
County Medical Society, all in the State of Washington, pray-
ing for the passage of the so-called Owen health bill, which
were ordered to lie on the table.

He also presented resolutions adopted by the Chamber of
Commerce of Montesano, Wash.,, favoring the repeal of the
parole law, which were referred to the Commiitee on the Ju-
diciary.

He also presented resolutions adopted by the Chamber of
Commerce of Montesano, Wash., favoring the repeal of the
bankruptey law, which were referred fo the Committee on the
Judiciary.

REPORTS OF COMMITTEES.

Mr. LODGE, from the Committee on Foreign Relations, to
which was referred the amendment submitted by Mr. BurtoN
on the 4th instant, proposing to appropriate $5,000 for the par-
ticipation of the United States by official delegates at the inter-
national conference for the purpose of drawing up international
rules and regulations for the assignment of load lines to mer-
chant ships, ete., intended to be proposed to the diplomatic and
consular appropriation bill, reported favorably thereon, and
moved that it be referred to the Committee on Appropriations
and printed, which was agreed to.

Mr. OLIVER, from the Committee”on Claims, to which was
referred the bill (8. 6691) to indemnify the State of Massachu-
setts for expenses incurred by it in defense of the United States,
reported it with &n amendment snd submitted a report (No.
1188) thereon.

Mr. BROWN. From the Committee on Patents I report
favorably, without amendment, the bill (H. R. 23568) to amend
section 55 of “An act to amend and consolidate the acts re-
specting copyright,” approved March 4, 1909, and I submit a
report (No. 1187) thereon. I ask that the report of the House
be made a part of the Senate report and that it be printed.

(fhrid PRESIDENT pro tempore. Without objection, it is so

ordered.
. Mr. MARTINE of New Jersey, from the Committee on Claims,
to which was referred the bill (8. 7619) for the relief of
Laetitia M. Robbins, reported adversely thereon, and the bill
was- postponed indefinitely.

Mr. NELSON, from the Committee on Public Lands, to
which was referred the bill (8. 7845) relating to the adjudica-
tion of homestead entries in certain cases, reported it with an
amendment and submitted a report (No. 1189) thereon.

Mr. MARTIN of Virginia, from the Committee on Commerce,
to which was referred the bill (8. 8204) to authorize the
Buckhannon & Northern Railroad Co. to construct and operate
a bridge across the Monongahela River, in the State of West
Virginia, reported it with an amendment and submitted a
report (No. 1190) thereon.

Mr. POINDEXTER, from the Committee on Public Build-
ings and Grounds, to which was referred the bill (S. 5179)
directing the Secretary of the Treasury to prepare designs and
estimates for and report cost of a mnational archives building
in the District of Columbia, reported it with amendments and
submitted a report (No. 1191) .thereon.

APPOINTMENTS IN THE DIPLOMATIC OR- CONSULAR SERVICE.

Mr. BRYAN. From the Committee on Naval Affairs I re-
port favorably the bill (8. 8082) to amend section 1440 of the
Revised Statuies of the United States, and I ask unanimous
consent for its present consideration.

The PRESIDENT pro tempore. The Senator from Florida
asks for the present consideration of the bill just reported by
him. Is there objection?

There being no objection, the bill was considered as in Com-
mittee of the Whole. It proposes to amend section 1440 of the
Revised Statutes of the United States so as to read:

Sec. 1440. If any officer of the Navy on the active list accepts or
G teimont BRAER L 5, DIplABALLS, o Copel, orvice ot 12
Navy, and it shall be filled as a mc:uw]r.‘r Bg JeblgD st 2

Mr. ROOT. May I ask if unanimous consent has been given
for the consideration of the bill?

The PRESIDENT pro tempore. The Chair did not put it
in the form of a request for unanimons consent, but submitted
it as a request, and announced that no objection had been heard.

Mr. ROOT. I do not wish to object, but I should like to know
the reasons for further legislation at this time on this subject.

Mr. BRYAN. Section 1440 of the Revised Statutes, as it
exists to-day, allows neither officers on the active list of the
Navy nor officers on the retired list of the Navy to be appointed
to positions in the Diplomatic or Consular Service, This bill
is designed to allow officers on the retired list to be eligible for
appointment in the Consular Service.

Mr. ROOT. I do not yet understand the object of the bill.

Mr. LODGE. If the Senator will allow me, the law that is
sought to be amended is an old law that has been on the statute
books since 1868, and it has led to a good deal of trouble, be-
cause the courts have construed it as covering both the active
;J.ing the retired lists, This bill simply confines it to the active

g

Mr. ROOT. What does it confine to the active list?

Mr. LODGE. Appointments to the Consular or Diplomatic
Service.

Mr. ROOT. May the bill be again read?

The Secretary again read the bill.

Mr. ROOT. Mr. President, as I understand, the bill allows
officers of the Navy upon the retired list to be appointed to
diplomatic positions.

Mr. BRANDEGEE. It cuts off those on the active list.

Mr. ROOT. Leaving the prohibition against those on the
active list. I move to amend the bill by inserting, after the
word “ Navy,” the words “ or Army.”

The PRESIDENT pro tempore. The Senator from New York
proposes an amendment, which will be stated.

The SECRETARY. After the word “ Navy,” in line 6, it is pro-
posed to insert the words “or Army.”

The amendment was agreed to.

The PRESIDENT pro tempore. The Chalr would suggest to
the Senator from New York that a further amendment would
be needed in line 9 so as to include the Army. The words “or
Army, as the case may be,” should be inserted.

Mr. ROOT. I should be glad to have that done.

The PRESIDENT pro tempore. The Secretary will state the
proposed amendment. -

The SEcReTArRY. In line 9, after the word “ Navy,” it is pro-
posed to insert “ or Army, as the case may be.”

The amendment was agreed to.

The bill was reported to the Senate as amended, and the
amendments were concurred in.

The bill was ordered to be engrossed for a third reading,
read the third time, and passed.

STATUE OF JOHN MARSHALL.

Mr. SWANSON. From the Committee on the Library I re-
port back favorably without amendment the bill (8. 7657) for
the erection of a statue to John Marshall, and I submit a report
(No. 1186) thereon. I ask for the immediate consideration of
the bill

The PRESIDENT pro tempore.
present consideration of the bill?

Mr. CULBERSON. Let it be read.

Mr. SWANSON. Let the bill be read.

The PRESIDENT pro tempore. It will be read.

The Secretary read the bill,

The PRESIDENT pro tempore.
present consideration of the bill?

Mr. BRISTOW. Is this a proposition for the Federal Govern-
ment to erect a statue in a State building somewhere?

Mr. SWANSON. It is proposed to erect it in the Federal
building at Richmond. ;

Mr. MARTIN of Virginia. I will say to the Senator from
Kansas that the National Government has about completed a
new building costing about $1,000,000 in the city of Rich-
mond——

The PRESIDENT pro tempore. The question now is upon
the consideration of the bill

Is there objection to the

Is there objection to the
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Mr. MARTIN of Virginia. It is proposed to place the statue
in that building.

Mr. BRISTOW. I may want fo offer some amendments to
it. There are some statues which I should like to have erected
ount in Kansas. I ask that the bill may go over.

The PRESIDENT pro tempore. Under objection the bill will
go over., It will be placed on the ecalendar.

LOREN W. GREENO.

Mr. THORNTON. From the Committee on Naval Affairs I
report favorably, without amendment, the bill (8. 8230) for the
relief of Loren W. Greeno, and I call the attention of the Sena-
tor from Ohio [Mr. Pouerexe] to the bill

Mr. POMERENE. I ask unanimous consent for the present
consideration of the bill

The PRESIDENT pro tempore. The Senator from Ohio asks

.unanimous consent for the present consideration of the bill. Is

there objection?

Mr. GALLINGER. Let the bill be read for the information of
the Senatfe.

The Secretary read the bill; and there being no objection, the
Senate, as in Committee of the Whole, proceeded to its consid-
eration. It authorizes the President to appoint Loren W. Greeno
an ensign in the United States Navy on the retired list.

The bill was reported to the Senate without amendment, or-
dered to be engrossed for a third reading, read the third time,
and passed. -

CLAIMS ACAINST MEXICO.

Mr. ROOT. From the Committee on Foreign Relations I
report a concurrent resclution (8. Con. Res. 40), for which I
ask present consideration. I call the attention of the Senator
from Arizona [Mr. SantrH] to the resolution.

The PRESIDENT pro tempore. The concurrent resolution
will be reported.

The Secretary read as follows:

Resolved by the Senate (the House of Represenifatices moﬂrﬂmj.
That the report of the Becretary of War, under the joint resolution
directing the Secretary of War to investigate the claims of American
citizens for damnges suffered within Ameriean territm-f out
of the late insurrection in Mexico, r:gproved August 9, 1912, be trans-
mitted to the President, who is hereby nll{ to canse
a claim for the amount of the damages reported the: as suffered by
American citizens within American territory to be presented to the
Government of Mexico as a claim in behalf of the Government of the
United States.

The PRESIDENT pro tempore. The Senator from New York
asks for the present consideration of the resolution. Is there
objection?

Mr. SMITH of Arizona. Mr. President—— y

The PRESIDENT pro tempore. The guestion is upon the re-
quest for present consideration. Is there objection?

Mr. SMITH of Arizona. Reserving simply the right to ob-
jeet, I wish to say

The PRESIDENT pro tempore. The question first is on the
present consideration of the concurrent resolution.

Mr. SMITH of Arizona. Have I the right to the floor, to say
what I please? :

The PRESIDENT pro tempore. By unanimous consent the
Senator can proceed. No debate is in order, except by unani-
mous consenf, until after the question of present consideration
has been acted upon.

Mr. SMITH of Arizona. I do not want to object to the reso-
lution. I want to understand it. Reserving the right to object,
I thought I could then proceed, as was the custom in the other
body where I have served.

Mr. GALLINGER. I ask unanimous consent, Mr. President.

The PRESIDENT pro tempore. The Senator is proceeding
by unanimous consent.

Mr. SMITH of Arizona. Have I the floor by the unanimous
cousent of the Senate?

The PRESIDENT pro tempore. By unanimous consent, the
Senator will proceed.

Mr. SMITH of Arizona. Mr. President, I thought I had it
before proceeding to obtain the information I desire.

Being in order, then, at last, I wanted to say to the Senator
from New York that T thought it had been understood that these
claims for damages sustained by citizens of the United States
on American soil oeccasioned by Mexican soldiery shooting
across the international line were to be investigated by the
conuuission under the resolution heretofore reported by the
Senator from New York from the Committee on Foreign Rela-
tions; that those claims were to be presented to our own Con-
gress for payment, and then that the United States would pro-
ceed in the order suggested in the resolution now before the
Senate.

My interest in the whole matter i3 to make this claim first
one against the Federal Government itself for damages to its
own citizens, and then that the Government shall place before

Mexico its claim for reimbursement for the money paid out in
these cases. :

The commission went to the city of El Paso, Tex., and to
Douglas, Ariz. They made an investigation ard a r_port fixing
the amount that the commission thought should be paid to these
people. I wich to suggest to the Senator from New York that
if these people are to be relegated to trusting the department
here to get that money from Mexico, they may as well guit
right now. The conditions in Mexico are such that nobody can
get payment of a claim from the Government of Mexico. Prob-
ably two billions of foreign capital are doing the business of
Mexico. There is—from the best obtainable information—not
less than $800,000,000 of American money invested there, and
fully as much more by other nations. There is no earthly
chance of these people getting their money during their life-
time if we are to proceed diplomatically with the collection of
a clalm against Mexico.

This has been such an outrage, such an insult to the Nation,
that I never dreamed that any postponement would oceur in
the payment of these claims, further than that Congress would
pass a law allowing these men the amounts found due in these
cases and pay them out of our Treasury, and then that the
United States Government would make its elaim for reimburse-
nient against the Republic of Mexico.

This reckless shooting of American citizens on our own soil
by armed soldiers in Mexico was virtually an act of war on
the part of Mexico, and our forbearance should have induced
an immediate reparation by that Repnblie. Congress can do
no less than pay the claims and look, as I have said, to Mexico
for reimbursement.

Mr. ROOT. Mr. President

The PRESIDENT pro tempore. The Senator from New York
will also proceed by unanimous consent.

Mr. ROOT. I will eay to the Senator from Arizona, in the
first place, that I am in favor of paying these claims. I think
the Government of the United States gshould pay them. We are,
however, approaching the cloge of the short session. The bill
providing for payment has not yet been reported. Whether
they are paid or not the theory of obligation upon which the
bill rests will necessarily lead to the making of a claim against
Mexico in behalf of the United States.

Mr. SMITH of Arizona. I understand.

Mr. ROOT. The view upon which the resolution directing
the Secretary of War to make an investigation and repdrt was
drafted and passed was that these Amerlcans, never having
gone into the territory of Mexico, but remaining upon the soil
of their own country, could not be relegated to a claim against
Mexico for redress for the injury they had suffered, and that
the Government of the United States should make it a national
ulmitjfr and should iiself take the burden of prosecuting their
claim.

This was an alternative to a resolution which was offered in
the Senate and which was voted down, conferring authority
upon the President to use the military forces of the United
States to secure redress and prevent further injuries. There
was substituted an assumption by the Government of the
United States of its responsibility, to be borne by the peaceful
processes of diplomacy, impressing a claim of the Government
for the warlike proposals upon the one side and the relegation
of these weak individual citizens to their claims against Mexico
on the other side.

Now, whether the claims be paid by the United States, as I
think they ought to be, or not, the resolutions some fime or
other ghould be adopted, and it seemed to the Committee on
Foreign Relations that there should bz no delay about it.

I will call the attention of the Senator from Arizona further
to the faet that the adoption of this resolution is the adoption
of the principle of governmental responsibility.

Myr. SMITH of Arizona. Mr. I'resident, I now understand
more clearly than I did from hearing the resolution read the
course which will be pursued ultimately, whether Congress
passes the bill for relief or not. Its passage in no way will
affect our action hereafter on a bill for the payment of these
claims or tend fo retard action when it shall come before the
Senate. In this view of the matter, of course no objection should
be made. I hope the resolution will pass.

The concurrent resclution was considered by unanimous con-
sent and agreed to.

THE SENATE MANTUAL.,

Mr. WARREN, from the Committee on Rules, reported the
following resolution (8. Res. 447), which was considered by
unanimous consent and agreed to:

Resolved, That the Committee on Rules be instructed to prepare a
new edition of the Benate Manual, and that there be printed 4,500

copies of the same for the use of the committee, of which 250 copies
ghall be bound in full morocco and tagged as to contents,




2588

CONGRESSIONAL RECORD—SENATE.

FEBRUARY 5,

BILLS INTRODUCED.

Bills were introduced, read the first time, and, by unanimous
consent, the second time, and referred as follows:

By Mr. PERKY :

A bill (8. 8376) to amend an act entitled “An act to codify,
revise, and amend the laws relating to the judiciary,” approved
March 8, 1911 (with accompanying papers) ; to the Committee
on the Judiciary.

By Mr. NELSON:

A bill (8. 8377) to authorize the Northern Pacific Railway
Co., its successors and assigns, to construct, maintain, and op-
erate a bridge and approaches thereto across the Mississippl
River in Minneapolis, Hennepin County, Minn.; to the Commit-
tee on Commerce.

By Mr. GALLINGER:

A bill (8. 8378) relating to private eduecation in the District
of Columbia; to the Committee on the District of Columbia.

By Mr. WORKS : :

A bill (8. 8379) for the relief of Ellen B. Monahan; fo the
Committee on Claims,

By Mr. JONES:

A bill (8. 8380) directing the issuance of patent to John Rus-
sell; to the Committee on Public Lands.

By Mr. MARTINE of New Jersey:

A bill (8. 8381) to amend section 96, chapter 5, of the act
of Congress of March 3, 1911, entitled * The Judicial Code ”; to
the Committee on the Judiciary.

By Mr. GRONNA:

A bill (8. 8382) to prohibit the interstate shipment of impure
seeds; to the Committee on Agriculture and Forestry.

By Mr, BROWN (by request) :

A Dbill (S. 8383) to authorize the Secretary of the Interior to
cancel and set aside segregations of public lands under the
Carey Act; to the Committee on Public Lands.

By Mr. OVERMAN:

A bill (8. 8384) to appolnt Frederick H. Lemly a passed assist-
ant paymaster on the active list of the United States Navy; to
the Committee on Naval Affairs.

By Mr. DILLINGHAM :

A bill (8. 8385) granting an increase of pension to Asil N.
Blanchard (with accompanying papers); to the Committee on
Pensions.

By Mr. O'GORMAN:

A bill (8. 8386) for the relief of Nelson D. Dillon (with ac-
companying paper) ; to the Commitiee on Claims,

By Mr. BACON:

A Dbill (8. 8387) granting a pension to Mary E. Spraberry;
to the Committee on Pensions.

By Mr. McCUMBER:

A bill (8. 8388) granting an increase of pension to Thomas Il
Collins (with accompanying papers) ; to the Committee on Pen-
slons,

By Mr. CRAWFORD

A bill (8. 8389) to provide for an enlarged homestead; to the
Committee on Public Lands.

REMOVAL OF CAUSES FROM FEDERAL T0O STATE COURTS.

Mr, PERKY. I introduce a bill and I ask that it be read at
length.

The bill (8. 8376) to amend an act entitled “An act to codify,
revise, and amend the laws relating to the judiciary,” approved
March 3, 1911, was read the first time by its title and the second
time at length, as follows:

Be it enacted, ete., That section 28 of an act approved March 3, 101
and entitled “An act to codify, revise, and amend the laws relating t
the judiciary,” be, and the same is hereby, amended by adding theret
the following: “And ed further, That no suit shall be removabl
golely upor the ground of diversity of citizenshi by an{mparty there
who shall at the time of the Institution of d suit have an esta
lished place of business within the State where sald suit was originall
instituted.” so that said section shall read, when so amended, as follows:

“8rc. 28, Any suit of a civil nature at law or in equity arising under
the Constitution or laws of the United States, or treatles made, or
which shall be made, under their anthority of which the distriet courts
of the United States are given original jurisdietion by this title, which
may now be pending or which may hereafter be brought in any Btate

urt, may be removed by the defendant or defendants therein to the
gstrlct court of the United States for the proper district. Any other
guit of a elvil nature at law or in equity of which the district courts
of the United States are given jurisdiction by this title, and which
are now pending or which may hereafter be brought in any State
court, may be removed into the district court of the United States for
the proper district by the defendant or defendants therein, being non-
residents of that State. And when In any suit mentioned in this
section there shall be a controversy which i{s wholly between citizens
of different States and which can be fully determined as between them,
then either one or more of the defendants actually interested in such
controversy may remove said suit into the district court of the United
Htates for the proper distriet. And where a suit is now pending or
may hereafter be brought in any State court in which there is a con-
troversy between a citizen of the Btate in which the sult is hruuxh;
and a citizen of another State any defendant, being such citizen o
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another State, may remove such suit into the district court of the
United States for the proper district at any time before the trial
thereof, when it shall be made to apfenr to said district court that
from %regudiee or local influence he will not be able to obtain justice
in sue tate court, or in any other State court to which the said de-
fendant may under the laws of the State have the right, on account
of such prejudice or local influence, to remove sald cause: Provided,
That if it further appear that sald sult can be fully and gustly deter-
mined as to the other defendants in the State court without being
affected by such gmjndica or local influence, and that no party to the
sult will be prejudiced hbyea separation of the parties, sald district court
may direct the suit to remanded, so far as it relates to such other
defendants, to the State court to be proceeded with therein. At any
time before the trial of any suit which is now pending in any district
court, or nmg hereafter be entered therein, and which has been removed
to sald cour from a State court on the afidavit of any party plaintift
that he had reason to belleve and did believe that from prejudice or
local influence he was unable to obtain justice In said State court, the
Istrict court shall, on application of the other party, examine into the
th of sald affidavit and the grounds thereof, and unless it shall
agf)ear to the satlafa(ﬂ:‘ton of said court that said pnrg will not be
able to obtaln justice said State court it shall cause the same to be
remanded thereto. Whenever any cause shall be removed from any
State court Into a.ngc district court of the United States and the
district court shall décide that the cause was improperly removed and
order the same to be remanded to the Btate court from whence it came,
such remand shall be Immedlntel‘y carried into execution, and no npseal
or wrlt of error from the decision of the district court so remanding
guch cause sghall be allowed: Provided, Th:
act entitled ‘An act mlattn’i to the liability of common carriers ‘3'97
railroad to their employees certain cases,’ approved April 22, 1908,
?r any amendment thereto and brought in any State court of competent
urisdictlon shall be removed to any court of the United States: And
provided further, '.I.‘!u}t no sult shall be removable solely upon the
ground o versity of citizenship by any party thereto who shall at
the time of the institution of said suit have an established place of
business within the State where said sult was originally Instituted.”
8rc. 2. All acts or parts of acts In conflict herewith are, in so far as
they are in conflict, hereby repealed.

Mr. PERKY. Before the bill is referred I should like to
make a brief statement as to the purpose of the bill.

The bill just introduced is designed to correct the practice of
removing causes from State to Federal courts where the appli-
cation to remove is based solely upon the ground of diversity of
citizenship between the parties to the suit or action.

The reasoning which sustains this measure is that a person
or corporation which voluntarily comes into a State and delib-
erately establishes a place of business therein should be re-
quired to submit his or its controversies with citizens of such
State to the determination of its courts where there is no show-
ing of local prejudice against the applicant for removal or hos-
tile local influence working against him of such a nature as to
prevent such applicant from securing justice.

The abuses against which this bill is directed were ably pre-
sented in a communication appearing in the seventy-second
Central Law Journal, page 218, written by Henry 8. Johnston,
of Perry, Okla., which I will not take the time to read, but
which I desire to adopt as a portion of my remarks, and I ask
leave that it be so printed and inserted at this portion of my
remarks.

The PRESIDENT pro tempore. It will be so ordered, with-
out objection,

The matter referred to is as follows:

at no cause arising under an

PERRY, OEKLA.

EpIToR CENTRAL LAW JOURNAL: I opened your publication of the
17th of February and read the article appearing on page 113 entitled
“h?islparmeut— sing a sham corporation to create diversity of citizen-

want to commend you for this article. One of the erying outrages
ﬁrpetra.ted by Congress upon a long-suffering people has been the west-

g of corporations with the power to remove their causes to the Fed-
eral courts, irrespective of the nature of the cause of action.

An examination of the trial calendar of any of the circult courts
will disclose that the bulk of business there transacted is the result of
torelg’n corporations securing removal of caunses commenced in the State
cour

Not long ago I examined a court calendar containing three pafeu
about the size of your law journal and on which appeared someth gﬁ
like 100 cases set for trial; about 85 of them were sults commenc
by private cltizens in State courts to recover damages from foreign
corporations.

ny domestic corporation must answer for its torts, breaches of con-
tracts, bad faith, infractions of law, and any derelictions to the courts
of the State. Every natural person must do the same thing, but the
legislation aunthorizing f*emoval of causes on account of diversity of
citizenship Is a very highly esteemed special privilege acquired and
enjoyed by corporations, and the great carrier corporations of the eoun-
try use this Federal statute as an open doorway from which to escape
responsibility for thelr acts.

ng fairly illustrate the effect of the present system: Let us suppose
that a farmer is anthorized to take up trespassing animals found upon
his land at the place and time of the tresgnss. Next, let us suppose
that the law made a provision that if the trespassing animal was
owned by an individual not living in his school district, that in such
case he must first turn the animal loose in an uninclosed wilderness,

ermit it to roam 20 mliles from home, and then the law would give
le permission to ecatch it if he could. The world would Immediately
point to the folly of sach a statute as being ridiculous, dishonest, and
S?tn}r'r and a discrimination in favor of the nonresident of his school
strict.

In the case of a domestle corporation or a private citizen relief 1s
afforded where the party can be found and service obtained npon him or
whers the accident or injury occurs, and right there they sit down
together and arbitrate or lock horns and go to battle with the home
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court as their referce and the confines of thelr territory limited to the
scope of a county with the right to take depositions and bring wit-
nesses from all parts of the globe. But forsooth, it chances to be a
fore corporation, no longer is the ri%ht to apprehend the sser
within the confines of this corral of the farmer’s own community or
bailiwick, but the corporation can jump the bounds of the county fences
and go to a court with State wide or district wide meanderings and
attend court 60 miles from home at the capital. Then he can attend
the next session of court at some other court town 150 miles from
home and the next time at 200 miles from home at another court town,
and follow the judge around the circuit of his district. Leg weary,
tired, worn, sleepless, and purse lean at last he gets trial to find thie
marginal boundaries of the State do not limit the resources of this
foreign corporation, but he must follow his appeal to St. Louls, St
Paul, Washington, D. C., New York, or what not, and that his re]ire-
sentatives in the personality of cowboys, lawyers, or whatsoever they
may be, must ride to unramflinr flelds and strange roads where they so
seldom practice and with which they are so little familiar, known as
Federal Practice. procedure, legal equitable, eivil, special and peculiar,
blended in part with the recognition of State law and the capacity to
ignore and set the same aside at will, without responsibility to the very
anthority which it pretends and purports to recognize. As a matter of

nasi comity, there is a pretense at enforcing and recognizing State
aws, but Federal judges are not ws%onslbla to the State or to the

wers of the State, to the people of the State or to State institutions

or their authority, and when therefore they see fit to ignore State

laws there is no responsiblility attached thereto, and the world simply
smiles and attributes the act to the general superiority of the Federal
Government over the State; the right of powers that be to recognize
or ignore the inferior branches of our sovereignty at the sweet will and
pleasure of the particular judge who is trying the cause.

To illustrate: Not long ago a United States judge tried a case where
two workmen on a liand car going along a high trestle about 200 yards
long, adjoining a bridge of somewhat greater length, were run down
by a fast-runnln;; engine and tender. Proof was available that the
brake cn the engine was out or order and the engine should have been
in the repair shop; that the same could not possibly be controlled by
the engineer in charge thereof. The accldent had so sickened the en-
gineer with the conduct of corpoerations generally and the cold-blooded
manner in which they put their men to work with defective devices
and let them take their chances that he quit the road entirely.

The Oklahoma constitution provides: * The defenses of contributory
negligence or of assumption of risks shall in all cases whatsoever be
a question of fact, and shall at all times be left to the jury.”

The Federal judge who tried this case snapped his finger at our con-
stitution and promptly proceeded to say that “ the two employees on
the hand car assumed the risk of being upon the track on a hand car,
and that their death resulted from a risk which they had assumed.”

It is true, the engineer did all he could to stop the engine. Had
he not done so or had he not been watching, the courts must have
sald that the last clear chance to avert the Injury lay in the hands
of the engineer, and it was his doty to act, and so have let the case
go to the jury, had the constitution of Oklahoma never been written ;
but the engineer must grimly grit his teeth and ride on to certain
destruction, conscious of the grinding, grasping indifference of his cor-
poration to the defective nppflancea and devices in use. But the cor-
Eoratiou was right; It had but little to fear, The widows of the two

eceased men must bring their action for $2,000 or less or run the
additional hazard of being removed to the United States court. The
brought their suits for a large amount. The cases were removed an

the j‘udgo who tried It, after listenlng to the evidence, took the case
from the jury, with the announcement that the parties upon the track
took the chances, assumed the risks, and that no recovery could be had
in the case, and it would be useless to permit it to go to a jury.

The books abound with decisions of the SBtate courts one way and
with Federal declsions stating that the same identical elements of the
State law enforced in that State by Fuhllc policy of the State, by the
legisiation of the State, by the constitutional provisions of the State
will be enforced by the courts of the United States, yet, upon the other
hand, when it comes to l;‘)ractlcn! recognition through the working out of
those principles the book equally abounds with decisions where the Fed-
eral judielary perpetually and forever ignores the very laws it purports
in another breath to honor and respect.

One more suggestion and then I wish to propose a remedy. The sug-
gestion Is that it is infinitely better that within the limits of a State
the law be uniform in Its application; that no matter In what forum
the law is applied or where peogle go for their remedies the law
ghonld be the same, and that it shall be plain, epeedy, prompt, and ade-
quate, and meted out as nearly as practicable at the doorway of the
party invoking its sanctions. It is of no consequence or very little con-
sequence that the Federal decisions of New York are harmonious with
those of Oklahoma upon questions of local application, but it is in-
finitely important that the Federal decisions upon questlon of local
application should coincide with those of our own State courts.

And now for the remedy. The remedy lies in placing the differences
and controvershes between litigants back within the jurisdiction of the
Btate couris; lay the ax in the root of the tree; let Con repeal or
at least modlfr this Federal policy. Bome provislon similar to the fol-
lowing would do the work:

“Providéd, however, That the right of removal on account of diversity
of citizenship shall not apply to corporations domiciled within a for-
eign State or which transacts business within such fore State or for
the commission of any tort within the jurisdiction of such forelgn State
or for the breach of any contract made or to be carried out whole
or-in part within such forelgn Btate.”

My suggestion now to you i3 that sinece your paper has percelved
the wrong and given It publicity as you have the awakening of con-
science and the conviction of judgment which you have experienced
imposes upon you a duty, to wit, that of educating the bar and the
judiciary, and thereby effectively reachinF Congress with a uniyersal,
concentrated demand for remedial legislation touching this evil.

regret to have taken so much o gour time, as I necessarily do in
writing this long letter, and yet I felt I could not escape the sense of
duty m% own knowledge carries with it.
ruly, yours, HENRY S. JOHNSTON.

Note.—The letter of our correspondent is much appreciated. Con-
gress, we believe, intended by the conformity aect to indicate that
nothing should interfere with the constitutional purpose merely to
furnish a court free from loeal prejudice, Ever since Judge Story
started the * general-law " heresy Federal courts have been assumin
more and more to be independent of State interpretation. What ough

to be done Is for Congress to declare they have no jurisdiction but to
enforce as State law what the State declares such to be and to enforce
it as Btate courts eaforce it. It is strange that Congressmen elected
only by citizens of States shounld permit anything else. (Editor.)

Mr. PERKY. I have also prepared a brief dealing with the
historical facts and the law relating to the subject covered by
this bill, which I should like to have appear as part of my
presentation of the merits of this measure, and I ask leave to
have it printed at this stage of my remarks.

The PRESIDENT pro tempore. It will be so ordered, with-
out objection.

The matter referred to is as follows:

[Memorandum of law in re removal of causes upon the ground of di-
verse citizenship.]
CONTEXNTS.

The language of the proposed amendment.

Relevant constitutional and statutory provisions.

gonstitut!onnl purpose preserved by proposed amendment,

orporations as citizens for purpeses of Federal jurlsdiction.
Abuse of present removal pr{)vilege. :

‘he intent of the proposed law as embodied in this bill is to amend
section 28 of the Judicial Code o as to llmit the right of removal of
causes from State to Federal courts on!{ in causes where It is claimed
solely on the ground of diverse citzenship. To accomplish this purpose

it Is propo: by the terms of this bill to add to section 28 of the
exl‘lai“ udicial Code this language:

provided further, That no suvit shall be removable solely upon
the ground of diversity of citizenship h{ any party thereto whg sl?gll
at the time of the insfitation of said suit have an established place of
business within the State where said sult was originally instituted.”

The Pmmsed amendment makes no change in the law as it now
stands in regard to removal upon the ground of a Federal question or
upf;: ttt];% gllrgj%lr;gnft %)rejudlce ;rui]ocnlhlrnﬂuer‘l‘ee. i

P ent propose e phrase “an established place of

business within the State ‘l‘mls employed. This is the languagepused by
the act of March 3, 1897, In Erovlding where suits for infringement of
ga.tent may be brought. in which connection it has been construed by
he courts. Having an established
district is thus recognized as justify
that a defendant shall be sued only in the district of which he is an
Inhabitant. By analogy it justifies the principle of the amendment,
which is that a person or corporation having an established place of

gltzﬁgem within a State should submit to suit In the courts of that

lace of business In a particular
ng departure from the nsual rule

RELEVANT CONSTITUTIONAL AXND STATUTORY PROVISIONS.

The jurisdiction of the Federal courts in cases between citizens of
different States, whether original or by removal, has
Constitntion itself, = X ¥ ’ its origin in the

rticle s 8ection 2, of the Constitution provides >

*“The judicial power shall extend © # ‘p to contg:vgg}:i?:‘:s =
between citizens of different States.”

.‘»\rticle 111, section 1, of the Constitution provides:

Su['n?r'.-};zee Jétg‘ﬁ!taln I?;vrgrsgtht?ef United Sgates :]l)mltz be vested in one
ch inferior courts as the Congress may from
time to tlme ordain and establish.” % 4

Article I, section 8, clause 9, of the Constitution provides:

“ The Cong'ress shall have power * * to constitute tribunals
1nr[aIr13r tgh the Suprt?tm?lCoulrt." o -

nder these constitotional provisions Congress may limit the juris-
diction of the inferior Federal courts which it mnyyestablish taj any
extent it deems proper. While it has power to confer jurisdiction upon
the Federal courts, sv removal or otherwise, over controversies between
citizens of different States, it is not compelled to do so. In the absence
of any sufficient reason or valuable purpose to be subserved, Congress
is under no obligation to deprive the Etnte courts of jurisdiction of
controversies between citizens of different States, or if there is a reason
why some of such controversies should be taken into the Federal
courts, which reason does not apply to all such controversies, then
Congress may properly limit the jurisdiction of the Federal courts in
this class of cases to those controversies in which there is some reason
why they should be tried in the Federal courts rather than in the
State courts.

In Gaines v, Fuentes (92 U. 8., 18) the Supreme Court said:

“The Constitution declares that the judicial power of the United
States shall extend ‘to controversies between citizens of different
States’ as well as to cases arising under the Constitution, treaties, and
laws of the United States; but the conditions upon which the power
shall be exercised, except so far as the original or appellate character
of the jurisdiction is designated in the Constitution, are matters of
legislative direction. ®* * * In cases where the fudicial power of the
United States can be applied only because they Involve controversies
between citizens of different States, it rests enfirely with Congress to
determine at what time the power may be invoked and upon what con-
ditions—whether originall the Federal court or after suit brought
in the State court; and, in the latter case, at what stage of the pro-
ceedings—whether before issue or trial by removal to a Federal court
or after judgment upon appeal or writ of error.”

It is, of course, perfectly well settled that no State can in any way
abridge or lmlgal.r the jurisdiction of the Federal courts or in any wa
limit the right of removal of causes into the Federal courts. Any suc
limitation must be made, if at all, by Congress. (Barrow Steamship
Co. v. Kane, 170 U. 8., 111; Barron v. Burnside, 121 U. 8., 197.)

From the ve befi.nntnf. however, Congress has vested the Federal
courts with jurlsdiction of causes between citizens of different States
and authorized the removal into the Federal court of such controversics
if originally begun in a State court.

The orhgual judiciary act of 1789 (1 Stat. L., 73) provides that a
gult brought in a State court between citizens of different States may
be removed into the Federal court. This provision. substantially un-
changed, was carried forward into the Revised Statutes and appeared
in section 639. It also appenrs g:t the judiciary nct of 1875, section 2,
as amended by the act of 188788 (25 Stat. L., 453, in Supp. Rev. Stat.,
611). The present Judiecial Code, act March 3, 1011, section 24, gives
the Federal district court original jurisdiction * where the matter in
controversy exceeds, exclusive of interests and costs, the sum or value

s = & iz between citizens of different States.” Sec-

o, ,000, an
tion 28, which is the subject of the proposed amendment, confers the
right of removal in such cascs.
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It is thus seen that the pro‘;égsea amendment immes a limitation
upon the removal of causes, wh is wholly new in cral ‘egislation.
CONSTITUTIONAL PURFPOSE PRESERVED BY PROPOSED AMENDMENT,

In Whelan v. N. Y., ete.,, R. Co. (35 Fed., 858) the court said:

“The clause in the Constitution extending the judiclal power of con-
troversies ‘ between citizens of different Btates’ was intended to secure
the citizen against local prejudice, which an{ght injure him if compelled
to litigate his controversy with another in the tribunals of a State not
his own. This object was the avowed p of the constitu
provision at the time of its a ; and Supreme Covwrt s0 de-
cl ordon v. Longest (16 Pet., 104), where it s said that ‘one
great object in the establishment of the courts of the United States and
regulating their jurisdiction was to have a tribunal in each State pre-
sumed to be free from local influence, and to which all who were non-
residents or allens might resort for legal Kl

It will be noted that the present removal act (Judicial Code, sec. 28)
expressly provides that a suit mvolﬂnina controversy between citizens
of different States may be removed into the Federal district court
“when it shall be made to npﬁm to said district court that from
prejudice or local influence he will not be able to obtain justice in such
B!'iartg murlgt"l;.a?.tci diei t of 1780 de no express reference to

@ o u nct o ma 0
Erejudtce or loeal lnﬂnﬁrg:m as a ground for removal. This was first
rought into the law by the act of July 27, 1866, as amended by the
net of March 2, 1867 (14 Stat. L., 506, 558), and was codified in the
ilg;rlsed smt‘ti?d 1'1’1 sggdontesftl.lsia;%_wsiss forward by the act of
5 as amen e act o 3

As the sole purp’crwe of the Constitution in extending Federal juris-
diction to controversles citizens of different States was to pro-
vide an impartial court, free from prejudice and local influence, as
ihat purpose is e:gmal'y rovided for in the present hw.hnnd the pro-
l)oeedp amegdmant hoeu nodiln an wla{ntﬂaﬁ‘lgl t:wu the tl?e‘}e tmotngelnol:m
n cases where such prejudice or exists,
any reason why oth.eli- causes should be withdrawn from the jurisdiction

earried

O e o e et Bt Faces o oaiy the Risvorical
the are zens eren ere is on
hﬂ.sismfor such a provislon. It was in the first judiciary act and is

therefore in the last. It seems not to have been noted that the consti-
tutional purpose was fully carried ont when express provision was made
for the removal of causes upon the ground of prejudice or local influence.
There being no longer any reason for p ng this broad right of
removal in all cases where diverse citizenship exists, every argument
ghowing the abuse which has been made of the right and the hardships
which are thus without reason inflicted upon litigants should be given
full weight.

+ The Sopreme Court has held that Congress intended by its recent leg--

i{slation to limit and contract the jurisdiction of the Federal courts:

“ The recent acts of Congress have tended more and more to contract
the jurisdiction of the courts of the United States which had been
enlarged intermediate acts, and to restrict it more nearly within the
limits of the earlier statutes.” (Wabash Western Ry. v. Brow, 164

D. B.. 127.2
“ Th f March 8, 1887, chapter 873, corrected by the act of
L eﬁﬁ 1°838. chapter 866, was in as this court has often
reco

ates, whether of over guits brought the?n or by re-
P ge State courts.” (Hanrick v. Hanrick, 153 U. 8, 192.)
in line with
can be harmed by tak-

The propoa%dcnmendmemé i:m t?elrygfom i;
rpose ongress. Certainly no
iegé gg:ur a j%ﬂndieﬂtir:n for which no reason exists and which has been

greatly abused in practice.
illustration of the tendency and purpose of Congress
e mrmF?:deml jurisdiction, attention may be called to the fact fﬁ

i in the amount in con red as a condition of

the increase
Federal jurisdiction. Under the

the act of 18756 and down to etion was
erred the Federal courts, either o or by removal, onl
?l:letm theuamnm t in controversy exceeded sum or value of ﬁodhe'

7-88 the amount in controversy was required
?4{03‘6? :xcglng:hisgt interests and costs, in order ¥o confer jurisdiction
on the Federal courts. Under the ﬁmt judicial code (sec. 24) the
amount in controversy was zgaj.n ra and m?nlreﬁ to be the sum or
value of $3,000 as a condition of Federal jurisdiction, even in cases
presenting a Federal n as well as in cases dependent upon the
citizenship of the parties.
CORPORATIONS AS CITIZENS FOR PURPOSES OF FEDERAL JURISDICTION,

I status of corporations as citizens for the purpose of Federal
jm?i?;l on rests almost entirely upon judge-made law. It is, however,
now perfectly well settled that corporations are citizens of the Btate
under whosemlan.ws they are crea (Barrow Steamship Co. v. Eane,
lmThE' S Ao‘urts have jurisdiction, elther originally or by removal,
of suits tizens of one State and a corporation created by
the laws of another Btate. A forelgn corporation sued by a citizen of
a State in which it is doing business may, under the law and
as a matter of right, remove the cause into a Federal court. The vast
mﬂdg agt removals in modern times are eases of this class.

e

eral jurisdiction over suits a a foreign corporation c?on
ih ound of diverse citizenship rests entirely upon a legal fiction.
lteregs?tu upon a conclusive presumption cmteé by judicial decisions.
hus the e Court uﬁl‘

ur‘llsd.ictlon of the eircuit courts over sults between a citizen

of ugohes te and a corporation of another State was at first maintained
upon the theory that persons composing the tion wera
or being mmdr{n its name, and upon the presumption of fact that

s were citizens of the Biate by which the corporation had

D e e i Sl b e Y o o
n rel efea L ALK,

?h-r:..;:ch 1, e, jur; .lncsurn.uc.c t'Co. v, Boardman, id., 57 ; Bank v. Slo-

con‘:% {.i Pet., 60.)

“ Bu

the earlier cases were afterwards overruled, and it has become
the settled law of this court that, for the purposes of suing and
sued In the courts of the United Btates, a corporation created by an
doing business in a Btate is, although an artificial son, to be econ-
gldered as a citizen of the State as much as a na 1 person; and
there is a conclusive presnmption of law that the persons composing the
corporation are citizens of same State with the corporation.” (Barrow
v. Kane, 170 U. B, 103,)

Thus it appears that a legal fiction and a judge-made conclusive
presumption, which Ipmumption in 9 cases out of 10 is not in aeccord-
ance with the actval facts, is the sole basis upon which foreign
rations are permitted to remove thelr controversies with citizens of a

State into which they have voluntarily come for the purpose of doin
business from the courts of that State into a Eedm-afmurt. with aii
Eu;? t;esu]ﬂ.ng expense, inconvenience, and bardship which frequently

i
Further, as already shown under a vious head, this abuse i -
mitted without the excuse of any wrtf;e purpose tod'be suhacrved.s Pﬂelre
fmgose of the proposed amendment is to put an end to just this thing.
t cpen to serious doubt whether the framers of the Constitu-
tion contemplated that corporations might sue and be sued in the Fed-
eral courts, or remove suits thereto from State courts merely by reason
of the locality of their mmﬁonﬂom or the citizenship of their stock-
Egécllirss.. yl}:; an early case this jurisdiction was expressly denicd, the
*The Conétltnﬁon takes no notice of corporate bodies in merat-
e m l'l:’h ;rhmlt_nmmls cim:g shnli igxel‘du Jurisdiction E;]::mﬂd‘r-
denominated & cltine of o, 80 that the Fight fo sus. 1 this

lberty
Cag., No. D14,

P.
The ;oregolneidedsim was reversed by the Snpreme Court In Fifth

Cranech, page and Chief Justice Marshall wrote the opinion. Thi
Y 8

:?‘.“the was the ground that the suit should be de‘::?ned the suit
stockholders of the corporation litigating in the name of the
corporation, and that there was a {:;-Lma facie presumption that these
stockholders were citizens of the State where 139. corporation was in-
corporated. This presumption could be overcome by proof that such

Dot the fact, thereby d -

- Aoe R ﬂu t, er tre efeating the Federal jurisdiction. Chief
“A corporation aggregate is certainly not a citi , d

can pot sue or be sued in the courts ’r:rf the I:nit‘:(? S!gte:? Imgntt!lzi

;if&ﬁsﬂnt the members in this respect can be exercised in their corporate
The doctrine sustalned b

SR e sustatnel nil gle! Justice Marshall w;u that Federal

tween the def

tson, 2 , 497:
18; Barrow BSteam-

t, which aims to put an end to a legal fietd shich
s seldom, if ever, in accord with the actual faets, nnsd whicl?nh:s i:m
, useful purpose, but, on contrary, has been made the means
by b ‘ot hat BRI e iy I
rations are eer ot el
the meaning of the constitutional definition of glt’l]zen;, u:%in:hwilsthg

persons born or naturalized in the United States and subject to
ction thereof are £ th
i e g Bl citizens o e United BStates and of the
e FOURTEENTH AMENDMENT, SECTION 1.

As an illustration of the abuse of the privil of removal accorded
to foreign corporations, I call attentlon to th:gf'eeent decision s-?rthe
Bu e in the case of Southern Realty Investment Co. ». Walker
{211 U. 8, 603). oreign corporation was created for the
Very purpose Ing jurisdiction upon the Federal court in con-
troversles between citizens of the same State. The Supreme Court
lootend MW thetgomr%fa t:rmlnﬁ:lnihheld !:uto be a sham, and

e s
ﬁum - acua o eourts, ough corporate formali
ABUSE OF PRESENT REMOVAL PRIVILEGE.
less del andth!gtm;mm“m thh: uns?"‘l:m 3 mmmam -

com;
Dere the districly are large the Feat ths  and
e gre

distances t the expense and
c!aglryeltopon =

neonvenience is tieall b litiga
The abuses along Els lin p§n£‘ ﬁ‘n forth in an urilde in ntise'
I(ie.nb‘sl Law Journal for Mar . 19 (72 Central Law Journal,

L)
long as mere divers!

of citizenship {8 an independent
removal and may be a P P g ground for

ofm“ a l’;!ﬁtte.l' olnx delnd“u:ldahl;“ will
rpose secur an
urdens upon the eomplainant, thus discouraging and ogten revmli:f
pmtla f meritorious suits, Where the price of juatlcu is too
y 'oregone. :
Another great abuse of the privilege of removal lies in the fact that
the law administered in the Federal courts is often different to the law
a tered in the State courts as applicable to the same state of
facts. When a or 4 co ation voluntarily comes into a State
to do business with its cligl':ens. it should be subject to the laws
the State as declared by the courts of that State and be sub
the same laws as are citizens of that State. The nonresident
should not have an option, as he now has many cases, to abide by
Btate law and l te in the Btate courts if it Is to his advanta
0 do so, or to remove his case and have a different rule applied by Lﬁg

ral courts if that course is most advan to his position.
0Of course, under the United States Revised Statutes, section 721, It is
provided that—
“The laws of the several States * * * ghall be arded as

rules of declision at common law in the courts of the United
Btates in cases where they lp&ly."
In theoo? this is quite satisfactory as far as it goes, but in practice
mean nearly what it says. In appl f State statotes and
constitutional provisions the Federal courts 1 follow the latest de-
cision of the hest State court. The decisions of inferlor State courts
are not bini n the Federal courts. Until a State statute has
been auvthorita: vgy construed by the highest State court the Federal
court will exercise its own independent judgment as to its construction
and cmsﬁmﬂmaﬂ?. Moreover, in many cnses where the Federal
couris have adop a construction of State laws they will cling to
their own in retation, notwithstan that a different Interpreta-
tion may the r be adopted by the State courts.

In equity cases the principles of equity jurisprudence are administered
bi the al courts uniformly throughout all the States, wholly un-
affected by State laws and decisions, and this eguity jurisdiction ean
not be impaired by the laws of any State. Most important of all on
questions of genmeral jurisprudence as distinguished from matters of




1913.

CONGRESSIONAL RECORD—SENATE.

2591

loecal law the Federal courts in the absence of express statutes exer-
cise their own judgment. uncontrolled by the decisions of the State
courts, The vast mass of litigated transactions falls under this head.
:‘i ggc article * United States courts,” 22 Eney. of Pl. and Pr., pp. 324-

The proposition that all persons doing business within a State should
be subject to the laws of that State as enacted by the legislature of
that State and construed by the courts of that State, except so far as
such laws may deprive them of privileges secured to them by the Fed-
cral Constitution, does not seem open to doubt. That proposition, how-
ever, does npot prevail to-day, and mainly because of the h?resent
removal privilege upon the ground of mere diversity of eltizenship.

Mr. PERKY. As a practical illustration of the abuses at
which this bill strikes, the United States court in Idaho holds
its sessions at four points in the State—at Moscow and Coeur
d’Alene, in northern Idaho; Boise, in southwestern Idaho; and
Pocatello, in southeastern Idaho.- A citizen of the State who
thinks he has a meritorious cause of action seeks redress against
some corporation organized under the laws of some sister State,
which may have one or many places of business in the State,
and practically all of whose stockholders may be residents of
the State of Idaho. He files his suit in the ordinary way
against his adversary, and if the amount in controversy is
$£3,000 or more, the corporation sued may remove the suit to
the IFederal court, which may sit 250 or more miles from the
point where the plaintiff lives and where the controversy arose.

Under the practice and law of Idaho, as is the case in the ma-
jority of jurisdictions in the Union, the parties to the suit are
obliged, when required by the witnesses, to advance fees and
mileage. It often happens that litigants with cases entitling
them to relief either advance these fees with great hardship
or are in such ecircumstances as not to be able to do so at all.
This often results in forced, unfair settlements, or the abandon-
ment of suits, and often in the bringing of suits for amounts
inadequate to compensate the plaintiff or redress his injuries,
in order that the amount in controversy may be kept below the
sum fixed by law permitting the removal of causes from State
to Federal courts.

The law as it now stands fosters in many cases a partial
or complete denial of justice, and thus tends to undermine
society, to the extent that this practice of removal hampers
our courts in the administration of their functions to redress
wrongs.

The removal in most cases amounts to this, “that the non-
resident gains not equality with but an advantage over his
adversary.” 1

Justice should be speedy. The method of securing redress
should be as free and direct as orderly procedure will admit,
The forum where it is administered should be convenient and
easily accessible to litigants. This bill, I believe, is a long step
in the right direction.

The PRESIDENT pro tempore. The bill and accompanying
papers will be referred to the Committee on the Judiciary.

AMENDMENTS TO APPROPRIATION BILLS.

Mr. GALLINGER submitted an amendment proposing to ap-
propriate $66,000 to enable the Secretary of State to return to
such contributors as may file their claims the money raised to
pay the ransom for the release of Mrs. Ellen M. Stone, an
American missionary to Turkey, etc., intended to be proposed
by him to the general deficiency appropriation bill, which was
regel'red to the Committee on Appropriations and ordered to be
printed.

He also submitted an amendment proposing to appropriate
$66,000 to enable the Secretary of State to return to such con-
tributors as may file their claims the money raised to pay the
ransom for the relief of Miss Ellen M. Stone, and American mis-
sionary to Turkey, efc., intended to be proposed by him to the
sundry civil appropriation bill, which was referred to the Com-
mittee on Appropriations and ordered to be printed.

Mr. JONES submitted an amendment proposing to increase
the appropriation for investigations of methods for wood dis-
tillation and for the preservative treatment of timber, ete., from
$100,000 to $170,000, intended to be proposed by him to the
Agriculture appropriation bill, which was referred to the Com-
mittee on Agriculture and Forestry and ordered to be printed.

He also submitted an amendment proposing to increase the
appropriation to investigate and encourage the adoption of im-
proved methods of farm management and farm practice, ete.,
from $375,000 to $600,000, intended fo be proposed by him to
the Agriculture appropriation bill, which was referred to the
Committee on Agriculture and Forestry and ordered to be
printed.

He also submitted an amendment authorizing the Secretary
of Agriculture to sell at actual cost to homestead settlers and
farmers for their domestic use mature dead and down timber
in national forests, etc., intended to be proposed by him to the

Agriculture appropriation bill, which was referred to the Com-
mittee on Agriculture and Forestry and ordered to be printed.

Mr. SMITH of Georgia. I offer an amendment intended to be
proposed to the Post Office appropriation bill. The amendment
is very brief, and I ask that it be read, printed, and referred
to the Committee on Post Offices and Post Roads.

There being no objection, the amendment was read and re-
ferred to the Committee on Post Offices and Post Roads, as
follows :

Amendment intended to be proposed by Mr. SuitH of Georgia to the
bill (H. R. 27148) making appropriations for the service of the

Post Office Department for the fiscal year ending June 30, 1914, and

for other purposes, viz: On page 27, after line 12, insert the fol-
lowing ;

That hereafter fourth-class mail matter shall embrace seeds, cuttings,
bulbs, roots, scions, and ?ianis, and the Eroviaion contained in the act
approved August 24, 1912, continuing said articles under the provisions
E:Malgg section 482 of the Postal Laws and Regulations is hereby

Ii‘etw.t hereafter books shall be carried as fourth-class mall.

Mr. SMITH of Georgia submitted an amendment proposing
to appropriate $8,000 for improving Fancy Bluff Creek, Ga.,
conmecting Turtle River and Brunswick Harbor with Little
Satilla River, ete., intended to be proposed by him to the river
and harbor appropriation bill, which was referred to the Com-
mittee on Commerce and ordered to be printed.

Mr. SWANSON submitted an amendment providing for the
removal of the shoal at the mouth of the Blackwater River,
Va., intended to be proposed by him to the river and harbor
appropriation bill, which was referred to the Committee on
Commerce and ordered to be printed.

He also submitted an amendment proposing to appropriate
$82,000 for dredging and widening the approach fc the wastern
branch of the Elizabeth River, Va., intended to be proposed by
him to the river and harbor appropriation bill, which was re-
ferred to the Committee on Commerce and ordered to be printed.

Mr. BANKHEAD submitted an amendment providing for a
continuance of the personnel of the membership of committees
and commissions created and provided for in sections 1 and 8
of the Post Office Appropriation act of June 30, 1913, ete., in-
tended to be propesed by him to the Post Office appropriation
bill, which was referred to the Committee on Post Offices and
Post Roads and ordered to be printed.

Mr. SHIVELY submitted an amendment proposing to appro-
priate $§1,000 to pay O. M. Enyart for moneys paid and expended
by him for the purchase of the copyright of Ben: Perley Poore’s
Political Register and Congressional Directory of the United
States of America, 1776 to 1878, ete., intended to be proposed by
him to the general deficiency appropriation bill, which was re-
ferred to the Committee on Appropriations and ordered to be
printed. i

CONNECTICUT RIVER DAM.

Mr. JONES. I submit an amendment intended to be proposed
by me to the bill (8. 8033) known as the Connecticut River
Dam bill, which I ask may lie on the table and be printed.

Mr. BRANDEGEE. I ask that the amendment be printed in
the RECORD.

There being no objection, the amendment was ordered to lie
on the table and to be printed in the Recorp, as follows :

Amendment intended to Le proposed by Mr. Joxes to the bill (8. 8033
to authorize the Connect?cut River Co. to relocate and mgstmct g\.
dam across the Connecticut River above the village of Windsor
Locks, in the State of Connecticut.

After the word * used,” in line 23, on page 2, strike out down to and
including the word * therewith,” in line 25, and insert in lieu thereof
the Iollowing:

“To reimburse the Government for the cost of surveys, inspection,
and similar expenses, and for the purpose of protecting the navigation
of the Connecticut River in the interests of the public.”

PHYSICAL VALUATION OF BAILROADS,

Mr. CLAPP submitted the following resolution (8. Res. 449),
which was read and referred to the Committee to Audit and
Control the Contingent Expenses of the Senate:

Whereas the Senate Committee on Interstate Commerce is considering
H. R. 22593, an act to amend an act entitled “An act to regulate
commerce,” approved Febrnary 4, 15887, and all acts amendatory
thereof, by providing for physical valuation of the property of car-
riers subject thereto and securing information concerning their stocks
and bonds and boards of directors: Therefore be it

Resolved, That sald Interstate Commerce Committee of the Senate
is herebﬁauthorixed and directed to inquire into the matters embraced
in said H. R. 22583 at the earliest practicable date, and for that pur-

they are anthorized to send for papers and persons, administer
oaths, to summon and compel the attendance of witnesses, to conduct
hearings and have reports of same printed for use, and in addition to
the usual fees allowed witnesses to pay a reasonable compensation to
experts appear. before the said committee ; and any expenses in con-
nection with such hearings shall be paid out of the contingent fund of
the ﬁﬁ!;ate upon vouchers to be approved by the chairman of the
comm ea.
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Mr. CLARKE of Arkansas subsequently, from the Committee
to Audit and Control the Contingent Expenses of the Senate, to
which was referred the foregoing resolution, reported it without
amendment, and it was considered by unanimous consent and
agreed to.

TREATIES, CONVENTIONS, ETC. (8. DOC. NO. 1063).

Mr. LODGE (for Mr. Currom) submitted the following rese-
Jution (8. Res. 448), which was read, considered by unanimous
consent, and agreed to.

Resolved, That 500 copies additional of the supplement to the com-
pilation entitled * Treaties, conventions, international acts, and proto-
cols between the United States and other powers, 1770 to 1909,” in-
cluding treaties, conventions, important protocols, and international acts
to which the United States may have a party from January I,
1910, to March 4, 1913, inclusive, be printed as a Benate document.

COMPENSATION OF SENATORS.

Mr. O'GORMAN submitted the following resolution (8. Res.
452), which was read and referred to the Committee to Audit
and Control the Contingent Expenses of the Senate:

Resolved, That the Secretary of the Senate be, and he hereby is, an-
thorized and directed to pay, from the contingent fund of the Senate,
to the Hon. K. I. PEREY the sum of ;261.12. being the compensation of
a Senator of the United States for 13 days, January 25 to February 6,
1913, during which he served as Senator from the State of Idaho; to
the Hon. NEWELL SANDERS the sum of 384.03, being the comgenmhtm—
of a Senator of the United States for 9 days, Janu 25 to February 2,
1913, during whiech he served as Senator from the State of Tennessee;
and to Hon. R. M. JouxsToN the sum of §82.19, being the com%gnsatlnn
of a Benator of the United States for 4 days, TJanuary 30 to ‘ehruary
2, 1913, during which he served as Senator from the State of Texas.

MEMORTAL CEREMONIES FOR THE LATE VICE PRESIDENT.

Mr. ROOT submitted the following resolution (S. Res. 451),
which was read, considered by unanimous consent, and agreed to:

Resolved, That the Senate extend to the Speaker and the Members
of the House of Representatives an invitation to attend the exercises
in ecommemoration of the lm:;nmr and publie services of the
late James S, SHERMAN, Vice dent of the United States and Presi-
dent of the BSenate, to be held in the Senate Chamber on Saturday,
the 15th day of February next at 12 o'clock noon.

MISSISSIPPI RIVER BRIDGES AT MINNEAPOLIS, MINN.

Mr. NELSON. I move to reconsider the votes by whieh the
following bills were passed on the 3d instant:

A bill (8. 8248) to extend the time for constructing a bridge
across the Mississippl River at Minneapolis, Minn. ;

A bill (8. 8240) to extend the time for constructing a bridge
across the Mississippl River at Minneapolis, Minn. ;

A Dbill (8. 8250) to extend the time for constructing a bridge |

aeross the Mississippi River at Minneapolis, 3 and

A bill (8. 8251) to extend the time for constructing a bridge
across the Mississippi River at Minneapolis, Minn,

The motion to reconsider was agreed to.

Mr. NELSON. I ask that the bills bé placed on the calendar,

The PRESIDENT pro tempore. Without objection, the bills
will be returned to the calendar.

INTERNATIONAL COMMISSION OF JURISTS (H. DOC. NO. 1343).

The PRESIDENT pro tempore laid before the Senate the
following message from the President of the United States,
which was read, and, with the accompanying paper, referred
to the Committee on the Judiciary and ordered to be printed:
To the Senate and House of Representatives:

I transmit herewith a lefter from the Secretary of State
inclosing a report, with accompanying papers, of the delegates
of the United States to the International Commission of Jurists,
which met at Rio de Janeiro in June last.

Wae. H. Tart.

Tuae Warre House, February 5, 1913.

(Report of delegates accompanies the message to the House of
Representatives.)

IMPORTS AND EXPORTS (H. DOC. NO. 1340),

The PRESIDENT pro tempore laid before the Senate the
following message from the President of the United States,
which was read and referred to the Committee on Finance and
ordered to be printed:

To the Senate and House of Representatives:

By joint action of the Department of Commeree and Labor
and the Treasury Department, committees of those two depart-
ments have recently made a careful Investigation of the methods
of preparing the statistics of the imports and exports of the
United States.

These committees have unanimously recommended that the
laws relating to the preparation of shippers’ manifests be
amended in such manner as to compel the preparation by ex-
porters of accurate and complete lists in regard to me
sent out of the United States. Without such amended laws
these committees deem that it is impossible for the customs
officers to obtain with accuracy the figures of our export trade.

The existing law regarding statistical returns of exports by
sea was enacted in 1821, and, naturally, fails to meet conditions
existing at the present time, when methods of communieation

‘and transportation, classes of articles entering international

commerce, places of production of such articles, and the de-
mands of business for information in reference thereto huve
greatly changed. A large proportion of the merchandise now
being exported originates in the interior of the country and is
of such character and variety that a proper description thereof
can not be made at the port of exportation. It is recommended,
therefore, that a measure be enacted which will remedy the
unsatisfactory conditions in our export statistics.

This new measure should provide: that persons forwarding
merchandise from interior points for exportation shall supply

'to the transportation company receiving such merchandize a
'manifest similar in general form to that required at the port of

exportation, which manifest shall be conveyed by the transpor-
tation company to the port of exportation and delivered to the
collector of customs,

For any omission from or incorrect deseription of the mer-
chandise in any manifest, whether originating in the interior or at
the port of exportation, as to kind, quantity, or value, the owner,
shipper, or consignor, or agent of either, should be made liable to
a fine of $50, unless it be shown that such omission was due
to a mere clerical error, If it be shown that the ineorrect
statement has been willfully or fraudulently made, the person
responsible therefor should be deemed guilty of a misdemeanor
and rendered liable to fine or imprisonment,

The bill should also provide a penalty for the failure of the
transpertation company to procure from the exporter, at the
original place of shipment, the manifest noted above, and like-
wise a penalty for failure to transmit it to the collector of
customs at the port of exportation, or for failure to deliver it
to any other transportation company to which it may deliver
the merchandise en route, and the company so receiving shounld
be also required under penalty to forward to the collector of
customs the said manifest.

The bill should prohibit, under penalty for violation, the dis-
closure by any officer, employee, or other representative of a
common carrier of any information regarding the kind, quan-
tity, value, destination, or consignee of any of the merchandise
carrfed by it for exportation and deseribed in the manifest above
referred to.

It is believed that a measure embodying these suggestions
into law would fully meet the objections now offered to the
proposition that interior shippers shall supply manifests of the
goods forwarded for exportation. The chief objection has been
that information regarding their business might be disclosed by
employees of the common earriers transporting the merchan-
dise and receiving statements as to its character, valuation,
destination, and the consignee. The plan, if earried into eflect,
would, it is believed, protect the original exporter against dis-
closure of his business, give to the customs officers at the port of
exportation sufficient information to enable them to properly
describe and value the merchandise, and also assure much
greater accuracy as to the true value of the merchandise being
exported.

I suggest, as equally important, an amendment to section 4197
of the Revised Statuntes of the United States, making the law
conform to the present practice by which vessels are permitted
to file & supplementary manifest within four business days after
the clearance of the vessel, a practice without authority of law
but sanctioned by the Customs Regulations (art, 128).

The provisions of section 4197 of the Revised Statutes requir-
ing the master of the vessel to file a complete manifest of the
eargo before a clearance is granted, a measure enacted before
the utilization of steam power in ocean traffic and prior to the
transaction of business with the aid of telegrams, cablegrams,
and telephonic communications, can not be carried out under
present mefhods of commerecial transactions. To demand a
strict compliance with the requirements of the statute in this
particular would congest traflic, delay travel and the transporta-
tion of the foreign mails, paralyze business, and jeopardize our
international commerce. It is found that there has Dbeen no
enforcement of this part of the statute at the larger ports of
the United States for upward of 30 years. Itis believed that the
law for the clearance of vessels and filing the cargo manifests
ghould be in harmony with the law requiring the presentation of
shippers’ manifests. The amendment proposed to the law would
be justified by many years’ experience and careful consideration
of this Important subject. It would add no burdens fo the
duties of steamship companies. Instead, it would simplify
the preparation of the manifest and legalize the present custom
of filing supplementary manifests. It should fix the same pen-
alty ($500) for failure to file a manifest and obtain a clearance
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for a vessel, and should provide a penalty of $50 for neglect of
entering merchandise in the manifest. It should grant the same
period for filing a supplementary manifest as the current prac-
tice under article 128 of the Customs Regulations.

The recommendations of this message have received the ap-
proval of the two departments whose work and functions will
be most affected by them—the Treasury Department and the
Department of Commerce and Labor.

If a bill or bills embodying the suggestions of this message
would be useful to the Congress, or to any committees thereof
considering the subject, they will be forwarded on request.

2 War. H. TarT,
Tug Warte House, February 4, 1918.
HURON PLACE CEMETERY, KANSAS CITY, KANS.

The PRESIDENT pro tempore laid before the Senate the
amendments of the House of Representatives to the bill (8.
8952) for the purpose of repealing so much of an act making
appropriations for the current and contingent expenses of the
Indian department for fulfilling treaty stipulations with various
Indians located in Kansas City, Kans,, providing for the sale
of a tract of land located in Kansas Cify, Kans., reserved for 1
a public burial ground under a treaty made and concluded with
the Wyandotte Tribe of Indians on the 81st day of January,
1855, said section of said act relating to the sale of said land
be, and the same is hereby, repealed, which were, on page 2, line
2, after “six,” strike out all down to and including “land™ in
line 7, and insert:

d foll 2

:J'\s’!‘ll::? ?h: ss.!gmows of the Interior Is hereby authorized to sell and
convey, under such rules and regulations as he may fpreim:‘% e tract
of land loeated in Kansas City, ., reserved for a e burial
ground under a treaty made and concluded with the Wyandotte Tribe
of Indians on the 31st day of January, 1855. And uuthoriﬁ is mn{hmb
conferred upon the Becretary of the Interior to pravide for the
of the remains of persons interred in said burial ground and
interment in the Wyandotte ‘.’:eu::u:i:erga at Quindaro, Kans., and
chase and put in place ngpmprin monuments over the re
reinterred in the Qu?mlxu-o emetery. And after the payment %‘t, the
costs of such removal, as above s ed, the costs incldent the
sale of said land, and also after the payment fo any of the Wyandotte
{}eoplc, or their legal heirs, of claims for losses sustained by reason of
he purchase of the alleg ﬂxfhﬂ of the Wyando Tribe in a certain
ferry named in said treaty, if, the opinion of the Becretary of the
Interior, such claims or any of them are just and equitable, without

re-
pur-
mains

regard to the statutes of limitation, the residue of the money derived
from said sale shall be paid per capita to the members of Wyan-
dotte Tribe of Indians who were parties to sald treaty, or

legal representatives.”

And to amend the title so as to read: “An act repealing the
provision of the Indian appropriation act for the fiscal year end-
ing June 30, 1907, authorizing the sale of a tract of land reserved
for a burial ground for the Wyandotte Tribe of Indians in
Kansas City, Kans.”

Mr. CURTIS. I move that the Senate coneur in the amend-
ments of the House.

The motion was agreed to.

HOUSE BILLS EBEFEREED.

H. R.11478. An act to quiet title and possession with respect
to a certain unconfirmed and located private land claim in
Baldwin County, Ala., in so far as the records of the General
Land Office show said claim to be free from conflict, was read
twice by its title and referred to the Committee on Private
Land Claims.

H. . 27323. An act to provide for refund or abatement under
certain conditions of penalty taxes imposed by section 88 of
the act of August 5, 1909, known as the special excise corpora-
tion-tax law, was read twice by its title and referred to the
Committee on Finance.

H. R. 27875. An act authorizing the President to convey cer-
tain land to the State of Texas was read twice by its title and
referred to the Committee on Public Lands.

H. R. 28093. An act to amend the general pension act of May
11, 1912, was read twice by its title and referred to the Com-
mittee on Pensions. :

H. R 28094. An act to amend section 96, chapter 5, of the M’:&
of Congress of March 3, 1911, entitled “The Judicial Code,
was read twice by its title and referred to the Committee on the
Judiciary.

CONNECTICUT RIVER DAM.

Mr. BRANDEGEE. Mr. President, I ask unanimous consent
for the entering of the order which I send to the desk. I will
say, before it is read, that the Senator from Idaho [Mr. Borau],
who objected to the unanimous-congent agreement of a similar
character yesterday, told me this morning that he would con-
sent to the date which I have now substituted, and it is at his
suggestion that I send the order to the desk.

The PRESIDENT pro tempore. The request will be read.

The Secretary read as follows:

It is agreed by unanimous consent that on Tuesday, Februnary 11,
1918, immediately upon the conclusion of the routine morning business,
] te will proceed to the consideration of Senate bill , calens

No. 1001, authorizing the constructlon of a dam across the Com
necticut River, and before a ment on that legislative day wil
'mf"“ D, e Rl Giongl regvlss parliasaontary siss

upon the ro regular parliamen 8 3
to its final disposition.
This agreement &hﬂ.]ﬂ not Interfere with appropriation bills or comy
ference reports, nor w the memorial services on Saturday, February,
15, nor the meeting of two Houses of Congress on February 12.

Mr. GALLINGER. What about the present unanimous-cons
sen{ agreement?

Mr. BRANDEGEE. The Senator from New Hampshire now,
asks abont the existing unanimous-consent agreement that is
already upon the calendar, That will have expired before the
time this one arrives. }

Mr. GALLINGER. That is all right. '

Mr. LODGH, I desire to ask the Senator from Connecticut
if he would not put In an hour for voting, as was done in other
cases, instead of “the ) ative day”? {

Mr. BRANDEGEE, t did the Senator ask—that the vote
be taken on the calendar day?

Mr. LODGE. Yes; the cdendar day.

Mr. BRANDEGEE. Well, there is objection to that.

Mr. LODGE. I see. :

Mr. BRANDEGEE. Senators want more opporiunity to dis-
cuss the measure.

Mr. ROOT. With all these exceptions, I think it will be im-
possible to fix an hour.

, Mr. BRANDEGEE. I think it would be impossible, Mr.
President.

The PRESIDENT pro tempore. Is there objection to the
request for unanimous consent which has just been read from
the desk?

Mr. JONES. I desire to ask if it is understood that the
Senator from Ohio [Mr, Burrox] is to proceed to a discussion
of the bill to-day?

Mr. BRANDEGEE. It is so understood by me, because the
Senator from Ohio stated that he was going to make some
remarks.

Mr. SMITH of Arizona. A parliamentary inguiry, Mr,
President.

The PRESIDENT pro tempore. The Senator from Arizona
will state it

Mr. SMITH of Arizona. I want to know if this is a proceed-
ing by unanimous consent? I have not heard unanimous con-
sent given yet, but I have observed quite a number of infer-
ruptions.

The PRESIDENT pro tempore. It has not been.

Mr. JONES. I should like to ask the Senator from Ohio
whether he intends to proceed to discuss the bill?

The PRESIDENT pro tempore. The Chair will state for the
information of the Senator from Arizona that it is the general
practice of the Senate whenever unanimous consent is asked
by general acquiescence for reasons pro and con to be given.

Mr, BMITH of Arizona. I understand that. I only want to
learn the rules. I tried fo make a parliamentary inquiry, and I
am on the floor yet for that purpose.

The PRESIDENT pro tempore. The Senator has not the
floor, unless he rises to a point of order, except by consent of the
Senator from Connecticut.

Mr. SMITH of Arizona. Then I rise to a point of order.

The PRESIDENT pro tempore. The Senator will state it.

?lr. SMITH of Arizona. I am trying to learn these technical
rules.

The PRESIDENT pro tempore. That is not a point of order.

Mr. SMITH of Arizona. I want to see universal application
of the rules, and when I understand them I will conform to
them as best I ean. -

The PRESIDENT pro tempore. The Senator is not now ris-
ing to a point of order.

Mr. SMITH of Arizona. I am rising to a point of order.

The PRESIDENT pro tempore. The Senator will state it.

Mr. SMITH of Arizona. My point of order is that there is a
debate proceeding without the request for unanimous consent
having been objected to.

The PRESIDENT pro tempore. There is an application for
unanimous consent pending.

Mr. SMITH of Arizona. Yes, sir; but you have not ruled on
that; no one has objected to unanimous consent; debate is pro-

, and it is necessary to have the unanimous consent that
the debate should proceed.

The PRESIDENT pro tempore. Does the Senator object?
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Mr. SMITH of Arizona.
my point of order.

The PRESIDENT pro tempore. What is the Senator’s point
of order?

Mr. SMITH of Arizona.
proceeding out of order.

The PRESIDENT pro tempore. Does the Senator from
Arizona call the Senator from Washington to order?

Myr. SMITH of Arizona. I call Senators to order under the
ruling of the Chair. Unanimous consent should be granted
or not granted before anything can be said about it.

The PRESIDENT pro tempore. Very well. The Senator's
point of order is sustained. The question is upon agreeing to
the proposed unanimous-consent agreement, which has been
read.

Mr. JONES. I want to ask the Senator from Ohio if he
expects to proceed to a discussion of the bill?

The PRESIDENT pro tempore. The Senator from Arizona
objects to the Senator from Washington being heard.

Mr. BRANDEGEE. I ask unanimous consent that the Sen-
ator from Washington may be allowed to make a brief statement.

The PRESIDENT pro tempore. Is there objection to the
Senator from Washington proceeding?

Mr. CLARKE of Arkansas. Mr. President, I think that we
are about to get into a situation here that will trouble us here-
after in a way which will embarrass us. It is part of the right
to ask for unanimous consent that those who favor it and those
who object to it may have a right to state the reasons for and
against it. That is just as much a part of the request as any
other feature of it, and I would not want to have it under-
stood that every time anything of that kind occurred it had to
be by unanimous consent and that the entire situation might
be disturbed by a single objection.

I think the point of order raised by my friend from Arizona
[Mr. Saira] was not well taken. I think when the Senator
from Connecticut [Mr. Branpecee] asked for unanimous con-
sent that the very request involved a unanimous consent that
the reasons for and against it might be given. I trust the rul-
ing of the Chair will be such as will not put us at the mercy of
a single Senator whenever a request for unanimous consent
is made.

Mr. SMITH of Arizona. I certainly concur in that.

The PRESIDENT pro tempore. The Senator from Arizona
has entirely mistaken the situation. The difference between the
case now under consideration by the Senate and the situation
when he formerly addressed the Chair is that the Senator from
Arizona then undertook o discuss the case on the merits
when the question was whether a resolution should be taken up
for consideration, which is a very different matter.

AMr. CLARKE of Arkansas. I desive to say to the Chair that
I did not have reference to any particular transaction which
had preceded this instance.

The PRESIDENT pro tempore. The Chair will state that the
rule of the Senate is that upon a motion to proceed to the con-
sideration of any matter it shall be decided without debate;
but the Chair did state that it was the universal practice of
the Senate, whenever a question was submitted as to whether
or not unanimous consent should be granted, that there should
be an interchange of opinion, not on the merits of the question,
but upon the particular request for the unanimous consent.

Mr. SMITH of Arizona. If the Chair will pardon me, I was
not attempting to address the Senate on the merits. I was
asking for what I got and what you can always get from the
Senator from New York. I was seeking information, so that I
would know whether or not I would object. When I found that
it was impossible for me even to ask a question, I wanted to
know if that was to be the rule of the Senate. ;

I am aware of the difficulty in which, as the Senator fro
Arkansas suggests, we would be thrown if a request for unani-
mous consent had to be determined on the mere presentation
of the matter without Senators having knowledge on the sub-
ject, and, therefore, not knowing whether to object or not. It
was for that reason I asked for information. That was the
attitude I was assuming before the Chair at that time. That
is all I have to say about it.

The PRESIDENT pro tempore. The Chair does not deem it
proper for the Presiding Officer to enter into an argument with
a Senator on the floor.

Mr. CLARKE of Arkansas. Mr. President, I merely want to
put the matter into such attitude that the Senate can settle it,
for I deem it a very material point. The Chair has made a
ruling that when a request is made for unanimous consent
nothing ean be said concerning it except by another unanimous
consent. I want to take an appeal from that ruling.

I think the Chair does not catch

The point of order is that we are

The PRESIDENT pro tempore. The Chair did not so rule.
Thg Chair simply ruled that the objection of the Senator from
Arizona was sufficient to prevent a discussion of the question.
The Chair did suggest the fact, and repeats it, that the uni-
versal practice of the Senate, never before challenged within
the knowledge of the Chair, has been for an exchange of views
whenever an application for unanimous consent has been made.

Mr. CLARKE of Arkansas. That universal practice has be-
come part of the rule; it is an interpretation of it. It is acted
upon, and it is of itself a part of the rule that allows a Senator
to ask for unanimous consent; and I think that we ought to
maintain it as a part of the rule. I do not think that the right
to explain the situation incident to a request for unanimous
consent should only proceed by another unanimous consent;
otherwise, we would never know why a unanimous-consent
agreement is desirable; we would be compelled to vote in the
dark, and it would defeat the very object that we have in
making such requests.

If the Chair will permit me now to appeal from the ruling
that he made on the point of order of the Senator from Arizona,
I will enter that appeal. I think that we ought now to record
the judgment of the Senate, that when a request is made for
unanimous consent to fix a date to vote upon a certain propo-
sition, for instance, the reasons why that consent should be
given or withheld are within the request without an additional
consent.

The PRESIDENT pro tempore. The Chair has stated that
that has been the universal practice of the Senate.

Mr. CLARKE of Arkansas. Then, the point of order raised
by the Senator from Arizona was not well taken; and the
Senator from Connecticut and the Senator from Washington
had each the right to state why he thought that consent should
be given or withheld without appealing to the Senate for unani-
mous consent to do so.

I only want one of our most valuable rules preserved, be-
cause if the ruling of the Chair, as I understand it—to be sure,
I am not imputing to the Chair a meaning that he did not
intend to convey—but if the ruling stands as made, when a
request is hereafter made for unanimous consent, for instance,
to fix a date to vote upon an important public measure, no
Senator will be permitted to say a word if a single Senator
objects to debate, and we will then be forced to vote in the dark
or forced to dispose of a matter of very great concern without
the benefit of the enlightening course of debate, as it takes
place here. I want it nnderstood—and I think it is the judg-
ment of the Senate that it shall be understood—that when a
request for unanimous consent is made, the right to make such
explanatory remarks as relate to that particular question, but
not to the merits of the main proposition, shall be allowed as
a matter of course.

Mr. LODGE. Mr. President, on the point of order that has
been raised I think there can be no possible question that the
universal practice has been as stated by the Chair. It is also
obvious that it can only be a universal practice, because at
this moment I have it in my power under the rules to put an
end to the matter by demanding the regular order.

Mr. BRANDEGEE. Or by objecting.

Mr. LODGE. Or by objecting. So that the Senate is en-
tirely protected against requests for unanimous consent being
used as a means for protracting or delaying business. The
protection is absolute, but the practice, when a unanimous-
consent agreement is asked for, is as the Senator from Arkan-
sas [Mr. Crarke] has stated. We can not possibly agree to a
request for unanimous consent to fix a time in the future to
take a vote, which affects all the business of the Senate, with-
out understanding its purpose and effect. I do not mean by that
that we should discuss the merits of the question, for that is a
different thing; but we ought to know the surrounding circum-
stances, if the consent is to be granted; and if not to be granted,
it can be cut off by one objection.

The PRESIDENT pro tempore. The Chair thinks the view
presented by the Senator from Arkansas [Mr. CrLARgE] is the
correct one, and, with the permission of the Senate, will with-
draw the ruling. The Chair will state that the ruling was
really made in the interest of time and to end discussion.

Mr. CLARKE of Arkansas. Then, we understand that the
point of order raised by the Senator from Arizona is not well
taken.

The PRESIDENT pro tempore. The point of order is not
well taken. The Chair repezats that the Chair so ruled in the
interest of time.

Mr. SMITH of Arizona. If the Chair will bear with me
in patience, I want to indicate to the Chair that I have no feel-
ing in this matter whatever—
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The PRESIDENT pro tempore. The Chair of course so un-
derstands.

Mr. SMITH of Arizona. My only desire was to ascertain
whether this was to be the rule or not, for in another parlia-
mentary body in which I have served the common statement is,
“ Reserving the right to object, I should like to inquire,” and
so forth, so that information may be had as to what is the
request. I thought that practice prevailed here, and that was
the reason I made the point of order. I had no object and no
feeling other than that. ;

The PRESIDENT pro tempore. The application of the Sen-
ator to address the Senate, reserving the right to object, was
not made upon the question of granting a us consent,
but was made upon the question of present consideration of a
proposed measure, which is an entirely different matter.

Mr, JONES. Mr. President——

The PRESIDENT pro tempore. The Senator from Washington.

Mr. JONES. I simply want to inquire of the Senator from Ohio
if he expects to proceed with the discussion of the bill to-day?

Mr. BURTON. In anpswer to the interrogatory of the Senator
from Washington, I will state that it is my desire to proceed
with some remarks on this bill immediately after the disposition
of the reguest for unanimous consent—that is, if I have op-
portunity. :

Mr. JONES. With that understanding, I shall make no ob-
jection to the request.

Mr. CLARKE of Arkansas.
ing business has been closed?

The PRESIDENT pro tempore.

Mr. CLARKE of Arkansas. Is there anything before the
Senate?

The PRESIDENT pro tempore. The Senator from Con-
necticut [Mr. Braxpecee] has presented an application for
unanimous consent. Is there objection to the unanimous-consent
request, which has been read from the desk? The Chair hears
none, and it is o ordered.

INTERSTATE SHIPMENT OF LIQUORS,

Mr. PAYNTER. Mr. President, I desire to give notice that
to-morrow, February 0, 1913, after the conclusion of the
routine morning business, I shall address the Senate on the
so-called Kenyon bill relative to interstate commerce in in-
toxicating liguors.

Do I understand that the morn-
It has not.

CONKNECTICUT RIVER DAM,

The Senate, as in Committee of the Whole, proceeded to con-
sider the bill (8. 8033) to authorize the Connecticut River Co.
to relocate and construct a dam across the Connecticut River
above the village of Windsor Locks, in the State of Connecticut.

Mr. BURTON. Mr. President, in pursuance of the notice
given yesterday, I desire to address the Senate in favor of Sen-
ate bill 80383, Order of Business No. 1001.

There is much anxiety for the passage of this bill in the
States of Massachusetts and Connecticut. It contemplates a
public improvement which assumes national importance, relat-
ing to the development of navigation, and incidentally of water
power, in the Connecticut River.

Mr. BANKHEAD. My, President, I rise to a point of order.

The PRESIDENT pro tempore. The Senator will state his
point of order.

Mr, BANKHEAD. There is so much confusion in the Cham-
ber that we are unable to hear the Senator from Ohio.

The PRESIDENT pro tempore. The point is well taken.
The Senate will please be in order. The Senator from Ohio
will proceed.

Mr. BURTON. I am satisfied that there would be no objec-
tion to the bill in the Senate except for the opinion of certain
Senators that it creates a precedent which may be embarrassing
to them. It contains two or three clauses which, as they allege,
establish a rule which operates as an infringement on the rights
of States and individuals and is a departure from the settled
policy of the Government.

I shall endeavor to show, on the contrary, that the precedent
established will not be embarrassing; that the bill does not
infringe upon the rights of States or individuals; and that, so
far from being a departure from the established policy of the
Government, it is in line with it and confirms a salufary
method of improving the rivers of the country. I shall also
endeavor to show that, even conceding all this, exceptional cir-
cumstances exist in this cansge which differentiate it from other
propositions here pending.

It is desirable at the very outset to explain the purpose and
provisions of the bill. It gives authority to the Connecticut
River Co. to construet a dam in the Connecticut River above
Hartford. The river is now navigable for a distance of 52

miles, or, speaking exactly, 51.0 miles, from its mouth at Say-
brook, on Long Island Sound, to the city of Hartford. On this
stretch of the river there has existed for many years a very
considerable traffic. It amounted in the last year to 683,000
tons. The freight carried had a value of $23,000,000. There is
a regular passenger line from Hartford to New York, and the
route is utilized to a very considerable extent by barges for the

.carriage of frelght from New York and other localities to points

on the Connecticut River.

Above Hartford there are obstructions, The first 103 miles
could be improved with comparative ease. At that point there
are rapids extending for 53 miles, which under the existing state
of improvement interpose an effective barrier to its practical
navigation for commercial purposes, though a canal with a lock
of small dimensions permits the passage of boats of small draft.
The traffic, however, is negligible.

Beyond these rapids there is a stretch of 18 miles, extending
11 miles to the city of Springfield and the near-by city of Chic-
opee, and then 7 miles farther to Holyoke, 8o the section be-
low Hartford is 52 miles in length, and that above Hartford s
84 miles in length, in the midst of which, however, these rapids
are found.

It is a familiar fact to the Senate that the cities mentioned
are busy industrial centers. It is probable that the traffic would
be doubled if navigation could be extended from Hartford to
Holyoke past Springfield and Chicopee.

There has been agitation on behalf of this improvement for
many years. If assumed active form in the year 1808. Since
then several surveys have been made by the engineers of the
Government. The improvement has been found to be practi-
cable, but the expense has seemed to be prohibitive, and when-
ever any one of these surveys has been presented Congress has
refused to make the necessary appropriation. This bill seeks to
accomplish, by the utilization of water power in coordination
with navigation, that which the Government has declined to do
ag an independent proposition.

The original grant by the State of Conneecticut to the Con-
necticut River Co. was made in the year 1824. I will read
briefly from the charter, from which it will appear that the
object was the promotion of navigation.

The charter of the Connecticut River Co., passed in May, 1824,
provided :

Resolved Dy this assembly, That John T. Peters, David Porter, Charles

Bigourney, with all such persons as are or may be assoclated with them
for the purpose of Imgroving the boat navelfa ion of Connecticut River,
and their successors, be, they are hereby, incorporated and made a
body politie, by the pame of the Connecucu{ River Co. 4

That corporation is still in existence, and under this authority
constructed the lock and dam to which I have referred. The
present proportions of both lock and dam and canal are so
small, however, as to be utterly inadequate to satisfy modemn
demands for traffic. The use of water power by this company
was altogether incidental, and not until the year 1909 was any
authority given to develop hydroelectric power in connection
with -their works, though prior to that time they had sold the
use of surplus water.

I may further say that during the life of this present Con-
gress bills were introduced in the Senate both for the Connec-
ticut River Co. and for another corporation known as the
Northern Connecticut Power Co., seeking to accomplish prac-
tically the same object as the bill under consideration. Those
bills were referred to the Committee on Commerce, and by its
chairman referred to a subcommittee. The subcommittee held
numerous hearings, giving careful consideration to them, and
concluded that so long as these two corporations were at odds
it was useless to Frunt any franchise. They have now come to
an agreement, which agreement, however, lasts only until March
4, 1913, That fact impresses upon us the desirability, and in
fact the necessity, of early action on this bill

I will now review briefly the pending bill. It is entitled:

A Dl to authorize the Connecticut River Co. to relocate and con-
struct a dam across the Connecticut River above the village of Windsor
Locks, in the Btate of Connecticut.

I may state, before going into the bill in detail, that it fol-
lows, in its genmeral provisions, the so-called dam act of 1906,
as athended in 1910,

The first section grants to the licensee the right to construet,
maintain, and operate a relocated dam of larger size than the
present oneé. There are three provisions in the first section
which are not contained in the general dam aect.

In the first place, the time for completing the dam may be
extended by the Secretary of War, for good cause shown, for
two years beyond the time prescribed in the general act. This
is thought proper in view of the magnitude of the work. The
general dam act authorizes the licensee to enjoy the privilege
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granted provided he shall begin work within one year and com-
plete it within three years. .

The second provision is found in lines 15 to 18 of page 2 of
the kill, a provision that the rights and privileges granted—

Mnf not be assigned except upon the written aunthorization of the
Secretary of War, or In pursuance of the decree of a court of compe-
tent jurisdiction.

Mr. President and Senators, I maintain that a condition of
that kind is absolutely necessary to prevent monopoly in this
very valuable asset of the Nation. Already there has been a
very considerable degree of consolidation. The head of the
Bureau of Corporations made a report some time since, in
which he showed this tendency to concenfration in the hands of
a limited number of corporations, and that under this tendency
a very large share of the water power of the country was fallin,
under the control of certain corporations which have been aler
and active in seeking to gain for themselves this very valuable
privilege. .

The third clause in which there is matter not included in the
general dam act is found in lines 13 to 25 of the second page of
the bill, and in lines 1 to 8 of page 3.

Mr. THOMAS. Mr. President——

The PRESIDENT pro tempore. Does the Senator from Ohio
¥ield to the Senator from Colorado?

Mr. BURTON. Certainly.

Mr. THOMAS. I should like to ask the Senator from Ohio
whether the proviso just read by him would in any manner
affect or prevent the assignment of the shares of stock of this
company, or a majority of the shares of its stock, to some com-
peting or other concern or individual?

Mr. BURTON. I presume not, Mr. President. As the Sen-
ator from Colorado will realize, we can adopt only regulations
which will have a certain protective influence. Thus far in
our legislation we have been content to place restrietions upon
assignment to another organization. In time there may be a
necessity, and, in fact, that necessity may exist now, to prevent
common ownership. That was recommended in the report of
the National Monetary Commission, in which there were very
careful restrictions on common ownership of the stock of banks
which should hold stock in the National Reserve Association.

The second portion of this bill, which is outside of the general
dam act, reads as follows:

And protided further, That the Secretary of War, as a part of the
conditions and stipulations referred to in sald act, may, in his discre-
tion, impose a reasonable annual charge or return, to paid by the
said corporation or its assigns to the United States, the proceeds thereof
to be used for the development of navigation on the Connecticut River
and the waters connected therewith. In fixing such charge, if any,
the Secretary of War shall take into consideration the existing rights
and property of said corporation and the amounts spent and required to
be spent by it in improving the navigation of said river, and no charge
shal?be imposed wh?ch shall be such as to deprive the said corporation
of a reasonable return on the fair value of such dam and appurtenant
works and property, allowing for the cost of construction, maintenance,
and renewal, and for depreciation charges.

Mr. CLARK of Wyoming. Mr. President——

The PRESIDENT pro tempore. Will the Senator from Ohio
eld to the Senator from Wyoming?

Mr. BURTON. In just a moment.

It will be noted that this provision granis to the Secretary of
War the right and the duty in certain cases to impose a charge
fo be deducted from the proceeds of the water power, the
amount realized from that charge to be applied toward the im-
provement of the river and the waters connected therewlih.

I now yield to the Senator from Wyoming.

Mr. CLARK of Wyoming. That is the exact point upon which
I desired to interrogate the Senator. I understand from the
public press that at least a tentative contract—an agreement
upon which a coniract shall be based—has been already entered
into between the Secretary of War and this company. I will
ank the Senator if he can furnish for the information of the
Bdnate a copy of that contract which is proposed to be entered
into under the terms of this section of the bill?

Mr. BURTON. Mr. President, I know of no such contract. I
know of nothing outside the terms of this provision that is here
before us. If it is in existence, I am entirely unaware of it.

Mr. BANKHEAD. Mr. President—

The PRESIDENT pro tempore. Does the Senator from Ohio
yleld to the SBenator from Alabama?

Mr. BURTON. Certainly.

AMr. BANKHEAD. If it does not disturb the Senator from
Ohio, I think there is one very important guestion involved
here which should be understood now before he proceeds fur-
ther with his discussion, and that is whether the Connecticut
Ltiver Co. owns the site where this dam is proposed to be built
or whether it is the property of the Government of the United
States.

Mr. BURTON. I will come to that fully in a moment.

[ tlon and provides for mavigation.

Section 2 of the bill contains a provision pertaining to loca-
It will be seen that all
through this bill the paramount object to be obtained is naviga-
tion. For instance, the officials of the Government have the
right to control the flow of water. This section contains a pro-
vision to the effect that a certain quantity must at all times be
allowed to pass by the dam. There is a provision for the height
of the dam under which interference with rights acquired above
this locality is prevented.

In answer to the guestion of the Senator from Alabama I
will now take up section 4. It provides:

Sec. 4. That compensation shall be made by the said Connecticut
glaver lgoiat:e nauoﬁ:%%na e(tl:r c:rp?ﬁatiojns \:ri‘t:oae fands or other property
mafntenance. and opefnubno o: u?zwsi‘id d?:::‘e'ljoclg E::%I c:;;::l;‘::;ﬂ.é

and accessory works, in accordance with the laws of the State where
such lands or other property may be situated; but the United States

‘shall not be held to bave Incurred any liability for such damages by

the passage of this act,

Thus it will be seen, in answer to the question of the Senator
from Alabama, that a most comprehensive provision is made
that all private rights shall be acquired by this company, and
that it shall be done without the United States incurring any

obligation. It should be stated further in this connection that e

the licensee or grantee under this bill already owns a consid-
erable share of the land abutting on the river at this point,
though more land would have to be acquired.

Mr. CUMMINS. Will the Senator yield for a question?

Mr. BURTON. Certainly,

Mr. CUMMINS. The Senator has touched a question that is
very interesting to me and which is somewhat agitated in my
own State now. I suppose the Senator would not insist that
the Government of the United States could give to the Connect-
feut River Dam Co. or Bridge Co. whatever it may be, the
right of eminent domain in the State of Connecticut?

Mr, BURTON. The Government of the United States, by
statute of Congress, has done something quite similar to that.
Congress has passed an act providing that where land must be
utilized for a Government work or is needed by the Government
in connection with that work the district attorney in that
locality, at the direction of the Secretary of War, may proceed
to condemn it on proper indemnity being given to the Govern-
ment against loss.

Mr. CUMMINS. I simply wanted to know wl sther the Sena-
tor from Ohio was of the opinion that Congress would give to
a private company engaged in building a dam, even though it
improved navigation, the right to take property in one of the
States without the assent of the State.

Mr. BURTON. Such right could be by Congress if the prop-
erty is to be used for a Federal purpose. Laws have been
enacted with this object in view. In the case referred to the
action would probably have to be by the Government on the
initiatlve of the private company.

Mr. BORAH. And that for a specific and limited purpose,
not by the general right of eminent domain to condemn.

Mr. BURTON. For Federal purposes. :

Mr. CUMMINS. I wanted to get it clear as the Senator went
along. Assuming the primary purpose of the grant is to create
power which is to be sold for private profit, can the Govern-
ment give such a company the right to go into the State and
condemn private property as for public use?

Mr. BURTON. As I have already stated, the prineipal object
of this bill, if any action is taken under it, is for the develop-
n:;;nttof navigation. The water power is incidental to that
object.

Mr. CUMMINS. May I ask the Senator from Ohlo whether,
assuming that is troe, assuming that the motive, If you please,
on the part of Senators who would vote for this bill, is to im-
prove navigation, but assuming also that it is a private com-
pany, the chief purpose of which, so far as the company is
concerned, is to create power for sale, could Congress in any
way give to that company the right to condemn land in the
State of Connecticut?

Mr. BURTON. Not for the creation of water power pure
and simple, but that is not the case which is presented here. It
is an improvement of navigation. The company takes the place
of the Government in the improvement of navigation. The com-
pany already has the right to develop navigation, and such
water power as it develops is incidental to if.

Mr. CUMMINS. Of course, my whole question leads up to
this inquiry. Will the assent of the State be required before
the proposition can be put into praetical operation?

Mr. BURTON. I should question whether it would, under
the statute passed, I believe, in 1906, although I have nol re-
cently examined it. I do not think, however, that question
would be of much practical importance in this particular case,
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because the corporation already has its charter and has its right
to proceed under it.

Mr. CUMMINS. I do not know that it will be important in
this case, but it will be important in a great many cases. It is
very important in my own State at the present moment, where
a private company is endeavoring to condemn the land of a pri-
vate owner for the purpose of building a dam or for the pur-
pose of being permitted to overflow lowlands. As I understand
it, that company has never asked for any such power from the
State of Towa; it has never asked the consent of that State to
exercise the privileges of eminent domain; and I was very anx-
ious to get the exact view of the Senator from Ohio, who has
been a deep student of the subject, because I think it is going
to be a very important inquiry before very long.

Mr. BURTON. I will state to the Senator from Iowa that
a case is reported in the Federal Reporter, volume 32, page 9,
Stockion, Attorney General of New Jersey, against The Balti-
more & New York Railroad Co. and others, in which that ques-
tion is, I think, discussed very fully, as well as a number of
other guestions, particularly the ownership of the land under
water, the right of the State to compensation, and the right of
the State to prohibit the construction of the bridge. All those
questions are there discussed. I do not think it best to go
apart from the discussion I am now pursuing to enter at this
time upon that phase of a subject somewhat related, but which
1 do not think is immediately involved.

Mr. NEWLANDS. Mr. President

The PRESIDENT pro tempore, Will the Senator from Ohio
yield to the Senator from Nevada?

Mr. BURTON. Certainly.

AMr. NEWLANDS. I would suggest to the Senator from Iowa
that inasmuch as the National Government has sovereign power
over interstate commerce and over navigation as a part of that
commerce, and has the power fo construct a dam in a river
for the purpose of promoting that commerce, it has also the
sovereign power to condemn without the consent of a State the
land that is necessary for that structure; and that, if as an aid
of such an euterprise, water power is developed, the sale of
which wounld probably come within the control of the State, that
fact would not in any way affect the right of the Nation as a
soverelgn to eondemn such property to public use.

Mr. BURTON. I shall go into that subject quite fully, Mr.
President.

Mr. CUMMINS. T did not express an opinion; I am simply
a listener in this debate, and I was very anxious to know the
view of the Senator from Ohio. I am glad now to know the
view of the Senator from Nevada upon the subject. Of course,
I have an opinion, which I will express later.

AMr. THOMAS. Mr. President——

The PRESIDENT pro tempore. Does the Senator from Ohio
yield to the Senator from Colorado?

Mr. BURTON. Certainly.

Mr. THOMAS. I understood the query of the Senator from
Iowa to be whether this power could be transferred or dele-
gated by the General Government to a private corporation hav-
ing a contract to construct a public work, which is an entirely
different proposition from that suggested by the Senator from
Nevada.

Mr. CUMMINS. My inquiry was, When permission is granted
to a private corporation that intended to build a dam, the chief
purpose of which, so far as the corporation is concerned, was
to furnish power to sell, whether the General Government could
without the assent or action of the State give to such a cor-
poration the right to enter the State and take lands under the
principle of eminent domain?

Mr. THOMAS. That was my understanding of the Senator's
question.

Mr. BURTON. Let me answer again in a word: The General
Government can delegate to a private corporation the right to
condemn land for the improvement of navigation, and neither
Congress nor the courts would carefully serutinize the dividing
line between navigation and water power, though the funda-
mental reason must be the development of navigation.

Mr. BRANDEGEE. But is not the true reason because the
Government constitutes the private corporation, its agent for
that improvement, and it is not strictly a delegation of power?

Mr. BA I dislike very much to interrupt the Sena-
tor further, but there is one phase of this question to which I
wish to eall his attention, and I want him to elaborate it before
he gets through. I should like to ask the Senator if he believes
the Government of the United States can go into any State of
the Union and condemn a site for any purpose except for navi-
gation?

XLIX—164

Mr. BURTON. That is a question which, if I were to answer
yes or no, I would say no, in so far as the question relates to
the development of navigable streams.

Mr. BANKHEAD. If they have no right to condemn it for
any purpose except for navigation, then have they any right to
dispose of an incident or a by-product that will result from
that improvement?

Mr. BURTON. Most decidedly they have.

Mr. BANKHEAD. On that there is a difference of opinion.
I think T will be able to show the Senate that they have not,
according to all the decisions of all the courts which have passed
upon that question. 4

Mr. BURTON. Indeed, I am rather surprised, Mr. President,
that that question should be raised, for it is fundamental. I
will come to it very soon.

Section 3 imposes the obligation on the company to—
build ecolncidentally with the construction of the said dam and ap-
purtenances, at a location to be provided by said eorporation and ap-
proved by the Secretary of War, and in accordance with plans ap-
proved by the Secretary of War and the Chief of Engineers, a lock of
such kind and size, and with such equipment and appurtenances as
shall conveniently and safely accommodate the present and prospective
commerce of the river, and when the said lock and appurtenances shall
have been completed the sald corporation shall convey the same to the
United States, free of cost, to;lwt er with title to such land as may be
required for approaches to sald lock and such land ns may be neces-
sary to the Unlted States for the maintenance and operation thereof,
and the United States shall maintain and operate the said lock and
ag;mrtenances for the benefit of navigation, and the sald corporation
shall furnish to the United States, free of ch , water power, or
power generated from water power, for operating and lighting the sald
constructions; and no tolls or charges of any kind shall be imposed
or collected for the passage of any boat through the sald lock or
through any of the locks or canal of said corporation.

Section 5 is also new. It provides that the franchise shall
continue 50 years, and at the expiration of that time the Fed-
eral Government may either take over the property itself or
authorize the transfer of the franchise and property to another
than the original licensee. In this respect the bill differs ma-
terially from existing legislation on the subject. I think I ean
prove to the satisfaction of Senators that some clause provid-
ing for compensation at the end of 50 years is altogether neces-
sary. Three or four forms of franchise have been suggested,
one a perpetual franchise. That, of course, is what the licensee
would prefer, but in view of the possible development of water
power, such a franchise is ont of the question. We should be
failing in our duty if we granted anything of the kind.

Another form of franchise is the so-called indeterminate one,
in which no period is fixed. That kind of a grant is sometimes
expressed as one giving rights during good behavior. The cor-
porations seem to prefer that form of grant rather than one
fixing a specific period, but there is such a degree of uncer-
tainty attaching to it that it does not seem to be desirable.
There is one practical objection to that class of franchises which
is particularly potent in our cities. It constantly keeps the
holders of the franchise in politics. They are seeking to elect
men to the city council and to public office who will be favor-
able to their corporation and the rights under it. On the other
hand, an indeterminate franchise is not without substantial
dangers to those who possess them. In some wave of feeling
officials may be elected who will endeavor to confiscate the
rights granted under it.

We now come to the question between the 50 years without
any provision as to the disposition of the property at the end
of the time and 50 years with.a provision for compensation.

It is evident that if the right be given for but 50 vears, at
the end of that period the utmost right which the licensee
would have would be for the removal of his sirnctures, and
even that right is very doubtful. In such a case as this those
structures are essential for navigation; they form part of a
general plan for the navigation of the river, and if they can
be removed navigation must fail.

But from the standpoint of tlie public there is another and
more vital objection to a franchise which expires in 50 years,
with no provision for renewal. A very large expense must be
incurred in the construction of the dam, the lock, and appur-
tenances. If at the end of 50 years the licensee has no right in
the structures erected and maintained, he would be compelled
to establish a sinking fund to pay off the cost of those sfrue-
tures. That expense is usually represented by bonds, and the
cost of creating a sinking fund to pay off the principal and
interest of such bonds during the life of the franchise will be
imposed upon the consumers. No public service commission
could deny that right in case it were required to fix the charges;
it wonld not be just to ignore the situation, and a court in re-
yviewing an order of the commission would take into account
the necessity for providing such a fund in fixing the rates. On
the other hand, if provision is made for compensation at the
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end of 50 years, in a case of assignment of the franchise to
another, or its assumption by the Government, the consumer is
relieved from that very material expense.

It is also provided here that a bonus—I hardly like to eall it
a benus—of 10 per cent may be paid. That will be within the
authority of Congress. The langnage of the clause is:
m;\]ic;naméz betllng mad: fgir tg:?;i‘imnt?' it lnélhy.‘ ;‘)t E.:lie uilsnt:ngtat{f:

res In estima such el er w. 28 I Va oL O r
properties herein Ee.nneﬂ— NisF

That is, the dam, the lock, the transmission lines, and the gen-
erating apparatus—
to which not more than 10 per cent may be added to compensate for
the expenditure of initial cost and experimentation charges and other
proper expenditures in the cost of the plant which may not be repre-
sented In the replacement valuation herein provided.

In the provision for compensation great care is taken so that
ihe licensee may claim nothing for the franchise value. It is
merely for the value of the property on the basis of what it
would cost to reproduce it at the time. The licensee then could
not claim that he had a right to bring forward a long list of
expenditnres for equipment that was obsolete. Oftentimes in a
progressive establishment structures are built and machinery is
installed which in a short time have te be thrown upon the
gerap heap. No claim for any expenditures of that nature could
be made under this provision; it must be for the cost of replac-
ing structores and in accordance with their value at the end of
the time,

Mr. President, I have now pointed out the differences between
this bill and existing legislation. The following statement is
ﬂa}de in the minority report, page 21 of the document which is

ore us:

A majority of the committee in their report say:
“It appears to be a settled qnution that the Federal Government
may ism a charge for the use of the surplus water not needed for

Then the minority report says:

We, the minority, deny that this guestion has been settlad, nnd. we

challenge the majorfty to point to a single law on the statute books,
or to a report of a single committee in Con or to a ladeclslon
of the SBupreme Court which tends to es their contention.
__ Mr. President, it seems to me that that is rather an extraor-
dinary statement. It is refuted by an exceptional array of
reports of committees, acts of Congress, acts of various officials
of the Government, and by decisions of the Supreme Court of
the United States.

I wish, in the first place, to call attention to the so-ealled
Nelson report, made from the Judiciary Committee of the
Benate. It is found on page 96 of the very document that has
been prepared in relation to this bill

Mr., BRANDEGEE. Wil the Senator kindly indicate the
title of that document?

Mr. BURTON. That docoment is entitled * Federal Control
of Water Power ”; papers submitted to the Committee on Com-
merce of the United States Senate. It comes from the printer
Ior the use of the Committee on Commerce. It comes with no

% On page 96 of this report the following statement is
mtt e:

If for the purpose of im rovlng the navigability of a stream carrﬂns
Interstate commerce ‘ederal Governma-nt constructs and
tuadnm.withlocn:ndg mmthuthemdauht
right to establish and in, in mmcmm with such dam, an
electric-powr plant for the purpose of furnishing motive power to

e N A e s
mag om and be an incident to such an improvement of navi-

on. (Kankam Water Power Co, v. Green Bay & Mississippi Canal
Co., 142 T, E., 254.)

Mr. CLARK of Wyoming. Of course the Senator does not
cite that as the report of a committee.

Mr. BURTON. I had understood that it was.

Mr. CLARK of Wyoming. No; the Judiciary Committee has
never made a report on this question. On the contrary, this is
1he individual view of a single member of the subcommittee of
the Committee on the Judiciary.

Mr. BURTON. I stand corrected in that particular, then; I
lind supposed that the Judieiary Committee having had it under
consideration a very long time, and having been asked by Con-
gress or by the Senate to report on the subject, the request of
1he Senate found its compliance in this very able report.

Mr. CLARK of Wyoming. Not at all. The Judiciary Com-
mittee was, in fact, engaged for a long while upon this ques-
tion and never arrived at a commitiee determination.

Mr. BURTON. May I ask the Senator from Wyoming how
long they were on that question?

Mr. CLARK of Wyoming. Oh, I can not say how long, but
we consumed a good many meetings in the diseussion of it in
an endeavor to embrace the entire country, starting on the
Atlantic coast and, 1 believe, getting as far as the Hudson River,

This is the repert or at least the individual view of a single
member of the subcommittee, I think.

Mr. BRANDEGEE. Mr. President——

Mr. NELSON. I will state that this is the report——

The PRESIDING OFFICER (Mr. Kenyox in the chair),
Does the Senator from Ohio yield, and to whom?

Mr. BURTON. I yield to the Senator from Minnesota.

Mr. NELSON. I will state it is the report of the subcom-
mittee, consisting of the Senator from New York [Mr. Roor],
the Senator from West Virginia [Mr. CHIrTON], and myself, to
the full committee.

Mr. BURTON. I can only say in deference to those gentle-
men that while it may not be the report of the committee, it
certainly will carry very great weight from three very emi-
nent men.

?g. CLARK of Wyoming. It would be a very valuable legal
opinion.

Mr. BRANDEGEE. Mr. President——

Mr. BURTON. I yield to the Senator from Connecticut.

Mr. BRANDEGEE. I was about to observe that it appears
on page 85 of the document to which the Senator has just re-
ferred, and that it purports to be the “ Views of Senator NrLsox
on Senate resolution 44, Sixty-second Congress, second session.”
That was the resolution introduced by the senior Senator from
Washington [Mr. JoNes], requesting the views of the Judiciary
Committee on these guestions.

Mr. BANKHEAD. Mr. President——

The PRESIDING OFFICER. Does the Senafor from Ohio
yield to the Senator from Alabama?

Mr., BURTON. Certainly.

Mr. BANKHEAD. I want to remind the Senator from Ohio
that the case he cited here is not parallel to this one at all
The question of the Senator from Minnesota was as to where
the Government itself was the riparian owner, where it owned
the site itself, built the dam, and expended all of its own
money in constructing the dam and preparation for navigation.

Mr. BURTON. While the Senator from Alabama is on his
feet, J will read another quotation, two pages later, from that
report.

Mr. BANKHEAD. I want the Senator to answer my present
inquiry before he reads the extraet.

Mr. BURTON. I will read; and it is an answer to your inter-
rogatory.

Mr. BANKHEAD. YVery well.
Mr. BURTON. It reads:

B@ﬁnﬂn to the manﬂ. interroga inion,
divere the guestion from ri ‘(.P

OVern-

ment, iu authorizing the cons d maintenance of a dam on
:h na\gﬁble Etreaﬂ:n by Smtas, mmct ipnllmtieu. oﬁ-n private . {gr
e ¢ an pr ar: purpose o na n @
the same right to p the terms and hnutn::

e ma

tor the use of the surgtus power, ereated as an incident to
improvement, as the Government would hl.w case it had itself
built the dam or made the improvement, and t the Government,
having delegated the power of building suweh dam to private parties,

well eonfer u them as eompensation fi

or the work thus under-
en the right to de what the Government itself could do in case it
had itself constructed

work.

Mr. BANKHEAD. I ask the Senator from Ohio from what
he reads?

Mr.gal.SURTON. This is the same report, and I read from
page

Mr. BANKHEAD. I know it is the same report, but from
whom does the Senator guote?

Mr. BURTON. From Senator NELSoN's views.

Mr. BANKHEAD. I thought the Senator was quoting from

The PRESIDI‘\TG OFFICER. Does the Senator from Ohio
yield to the Senater from Minnesota?

Mr. BURTON. I yield te the Senator from Minnesota.

Mr. NELSON. Mr. President, the Senator from Ohio is not
able to draw the preper eonclusion from those two statements.
In the one ease, where the Government for the purpose of
improving mavigation constructs a dam and water power, that
being the main purpose, though incidentally there is power
created in eonneetion with it, the Government, according to
my opinion, has the right to charge eompensation; but where
the Government says to a private eorporatien, * We will give
you permission"—and the permission only amounts to this,
that we will consider the strocture is not an impediment to
navigation—where the Government says, “ We will give yon
permission ; we will put you in our place; you may build a dam
with your own money if you will build it as prescribed by the
Board of Engineers,” in that case compensation for the use of
the power belongs to the company that has put its money into
the work, whereas in the other case it belongs te the Federal
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Government, which has invested its money. It is exactly the
same principle; the Government or the company that invests
the money and makes the structure is entitled to the compensa-
tion.

Of course, when you come to compensation that a private
company may exact, you are confronted by the question as to
the rights of the State in the premises and the rights of the
other riparian owners, which is a question divorced from this
general proposition.

Mr. BURTON. Mr. President, let us see the position that the
Senator from Minnesota takes. He says that the Government
ecan authorize a private corporation to build a dam, and that
dam shall be the property of the Government, the lock in con-
nection with it shall be the property of the Government.

Mr. NELSON. Obh, no; I did not say that, I did not say that
either the dam or the lock should be the property of the Gov-
ernment,

Mr. BURTON. It does not make any difference whether the
Government has the ownership or merely the use for naviga-
tlon. The Senator from Minnesota and every Senator who
signed the minority report here agreed to the provisions in
this bill—provisions that have been carried on the general dam
act for years and included in a number of bills which Congress
has passed. What are those conditions? That the Govern-
ment

Mr. JONES. Mr. President——

Mr. BURTON. I would like to proceed with my answer on
this proposition. The minority concede that the Government
may insist that the private corporation build the dam; it may
insist that the private corporation build a lock, which has
nothing whatever to do with the development of power, but is
only for navigation: it may insist that it shall equip that lock
and dam for navigation; it may insist that for all time power
shall be furnished for the operation of that lock so that boats
shall go through—all these are compensations for the right.
But when it is asked that the company shall also pay a com-
pensation, the minority say that can not be done. - After having
compelled the expenditure of some millions for the dam, half
a million for the lock, after imposing on them the obligation
for the maintenance of power, after having swallowed a camel,
in fact three or four camels, you then strain at a gnat, and say
you can not impose upon them the obligation to pay anything
by way of rental when they have already agreed to expend
millions for the privilege. As regards the few dollars that the
company must pay from proceeds when the works are finished
you come in here and say, “ There you have got to jump off;
Yyou can not go any farther.”

Mr. NELSON and Mr. BRANDEGEE addressed the Chair.

The PRESIDING OFFICER. To whom does the Senator
from Ohio yield?

Mr. BURTON. I yield, first, to the Senator from Minnesota.

Mr. NELSON. There is no compulsion on the parties who
desire to construct a dam and create a water power on a reach
of a river that is not navigable. They could go to work under
State law and construct that dam. In the olden times, when
we had merely the country sawmill and the ordinary flour mill,
hundreds of dams were constructed throughout the country in
connection with them, and the Federal Government never
thought of interfering.

Mr. BURTON. Yes; and in this particular instance—

Mr. NELSON. In these later days, when the construction of
dams leads to the development of electrical power, it involves
the employment of large capital. Bonds have to be issued to
obtain money to build dams on a vast scale, and the men who
furnish the ecapital say, “ We want you to go to the Federal
Government to get a license.”

What is it the Federal Government grants in this case? It
says to these owners, “ If you construct this dam as we require,
with locks and gates, and operate it for the ends of navigation,
we will not consider it as an obstruction to commerce and
navigation.” That is all that license amounts to. The Federal
Government does not create any other power, and the Federal
Government does not compel these parties to build the dam.
They come here and get that license, a license which, in effect,
is that if they do so and so, if they build the dam in this
manner, we will not consider it an impediment to navigation.

Mr. BURTON. It seems to me the Senator from Minnesota
goes far astray from the nature of the transaction. The par-
ties choose to come to the Federal Government for the permis-
sion. It is useless to say that they could go to the State of
Connecticut and get this permission. This aet, while the locus
is in Connecticut, is of far more importance to Massachusetts
than it is to Connecticut. What is it that is imposed upon the
company ? Certain conditions under which they enjoy that priv-
ilege. What is the theory of it? That the Government, as a

requisite for the right to locate there at all, imposes certain ob-
ligations upon them—charge for the use of the water. If we
tell them, * Instead of paying us the money for it you can build
a dam if you will, and you may build the locks,” those are all
of them conditions under which they go in there and take pos-
session. In principle there is no difference whatever between
an annual license and the expenditure of a vastly larger amount
of money, which is necessary for placing those structures there
and making the stream navigable.

Mr. BRANDEGEE. Will the Senator from Ohio yield fo me?

My, THOMAS, Mr. President—

Mr. BURTON. One at a time. I will first yield to the Sena-
tor from Connecticut.

Mr. BRANDEGEE. I wanted to emphasize, if I might, the
point which I think the Senator from Ohlo alluded to, that in
this particular bill the payment by the company of money is sim-
ply in effect a payment to the Government as trustee, and must
be used for the improvement of navigation in that very river,
hence it is Just as properly a part of the condition under which
the license is granted as the construction of the lock itself.

Mr. BURTON. Certainly. I am coming to that later, to show
the difference,

Mr. THOMAS. Mr. President——

The PRESIDING OFFICER. Does the Senator from Ohio
yield to the Sentor from Colorado?

Mr. BURTON. I yield to the Senator from Colorado.

Mr. THOMAS. Suppose that instead of providing that this
fund to be raised was to be used for the improvement of the
Connecticut River the proviso was that it should be used for
the improvement of the Hudson River, would that be an exer-
cise of a power that belongs to the Federal Government?

Mr. BRANDEGEE. Is the Senator from Colorado asking me
that question?

Mr, THOMAS, Yes. If the purpose of this bill is within
that power, why, then, can not the fund be also diverted to
the Hudson River or to some other river in some other State?

Mr. BRANDEGEE. It could not, certainly, under the terms
of this bill.

Mr. THOMAS. I am not speaking about that, but about the
extent of the power if we admit it for any purpose.

Mr. BRANDEGEE. I understand the Senator's question
and I will say I do not believe anybody can certainly answer
the guestion. It has occurred to me that it might be constitu-
tional for the Government, in the issuing of these permits, to
provide, for instance, for a national fund, into which these
payments should go, to be used in the interest of navigation.
If we have jurisdiction of navigation under the commerce clause
of the Constitution, what the Supreme Court would say aboug
the legality of such a law, such a policy, I am not prepared to
state, but I think clearly in this case, where it is confined to a
particular river and made a condition of a particular improve-
ment, It would be valid.

Mr. THOMAS. Mr, President, my purpose in rising was to
inquire of the Senator from Ohio whether the right Which he
claims the Government has in a matter of this kind and whether
the report made by the Senator from Minnesota, from which
he read an extract, does not necessarily involve as a condition
of its existence the ownership by the Government either of the
waters of the stream or of the force which is created by gravity
in the improvement of the water?

Mr. BURTON. Not at all. I shall dwell on that subject some-
what later in the course of my argument.

Mr. THOMAS. I should like to hear the Senator discuss that
question,
Mr. JONES. Mr, President, the Senator may have gotten

away from the point to which I desired to call attention—

Mr. BURTON, If I have, we will try to get back to it.

Mr. JONES. The Senator read an extract from the views
of the Senator from Minnesota to sustain his proposition that
the Government would have the right to make a charge for the
surplus water power when the dam was constructed by private
parties. If he had read just a few sentences further, he would
have seen the views of the Senator from Minnesota with refer-
ence to what that charge should be and for what it should be
made. I desire to read that.

Mr. ROOT. What page?

Mr, JONES. Page 98.

Mr. BURTON. Before the Senatgr from Washington reads
that, I want to call his atfention to the fact that he is likely to
fall into error there.
© Mr. JONES. I want this in the Recorp in connection with
what the Senator read from the report of the Senator from Min-
nesota, because I am afraid that his hearers may be led into an
error from what he read——

Mr. BURTON. Not at all.
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Mr. JOXES.
Now I will read it:

And in such case the Government would be authorized to charge a
nnmim.lnuenneiuemrln.umﬂnih:nd ng upon the plans and for
watching over the work to see t it conforms to the plans and is
properly maintained; but the regulative power of Gov
not extend to the mse of the water for oth
e .cm v}anteme% t:eu or charge co:nmmmkm
;-;:.l g?vﬁ:r?miy authorized by the Constitution to regulate interstate
and foreign commerce, which In this case means navigation.

Mr. BURTON. The Senator from Washington left ouf a part
of that paragraph that would change the sense as much as leav-
ing out the word “not” in one of the Ten Commandments. He
has left out this—ihe first portion of it pertains to mavigable
streams—then he goes on to say—and I will read what the Sena-
tor from Washington has omitted——

Mr. JONES. Well, Mr. President, T suggest to the Senator
that he connect it with what he previously read.

Mr., BURTON. I will begin just where 1 left off.

Mr, NEWLANDS. On what page?

Mr. BURTON. Page 98. 1 have already read in the hearing
of the Senate the portion which pertains to the improvement of
navigable streams for the purpose of navigation with water
power ineidentally created. 3

Mr. JONES. Does the Senater contend that what I read doe
not relate to navigable streams?

Mr. BURTON. I will read it. That is the best way to
answer that gquestion.

Mr. JONES. Very well

Myr. BURTON. It is as follows:

rther nee to the interr
5 itk e Mot Tt si::le:'ef:unt g o gk
authority to construct a dam in a na le river, mot for purposes of
navigation, but really for the creation of a water g:;w, merely a
e e o e S e et
:.ot I?epe&emad an obsiropetion or impediment to mavigation,

I want to say to the Senator from Washington it is perfectly
plain that the first portion of the paragraph pertains to an im-
provement for the purpose of navigation where water power is
incidental, and the latter portion, in the distinctest language—
and that is the sentence the Senator from Washington omitted—
8ays:

Authority to comstruct o dam in a mavigable river, not for purpoeses
of navigation, but really for the creation of water power—

And so forth.

Mr. JONES. Well, Mr. President——

The PRESIDING OFFICER. Does the Senator from Ohio
Yyield further to the Senator from Washington?

Mr., BURTON. Yes.

Mr. JONES. Of course I can see where there may be a
difference of opinion with reference to the purposes of this bill,
but the main purpose of this bill is not te aid navigation. The
primary purpose is to develop water power. The grantee in
this case is not getting this grant for the purpose of aiding
navigation but is getting it for the purpose of building and con-
structing water power for private purposes.. It has to get per-
mission of the Government to operate in a navigable stream,
and so it is proper that the Government should put in this bill
the necessary restrictions and provisions for the protection of
navigation. The purpose, however, of this company is not to
promote navigation but to develop water power.

Mr. ROOT. Mr. President——

The PRESIDING OFFICER. Does the Senator from Ohio
yield to the Senator from New York? -

Alr. BURTON. Certainly.

Mr. ROOT. I want to suggest to the Senator from Washing-
ton that there may be two purposes in this bill,

Mr, JONES. Oh, there are more than two.

Mr. ROOT. There may be a purpose of the company and
there may be a purpose of the Government of the United States.
The purpose of the Government of the United States may be
to utilize the willingness of this company to construct this
dam in order that the navigation of the Connecticut River may
be improved.

Mr. JONES. Certainly.

Mr. ROOT. And the provisions upon which the contest as to
the propriety and validity of this measure depend are provisions
which relate to carrying out the purposes of the Gevernment in
respect of navigation.

Mr. JONES. There is not any doubt in my mind that the
language used by the Senator from Minnesota in the report just
gquoted applies to the case that we have before the Senate now.
I do not think there is any question about that at all

Mr. BURTON. I must most materially differ with the Sena-
tor from Washington in regard to that. The reading of the

If they do mot hear srhat he failed to read.

whole paragraph will not enable anyone to come to that con-
clusion.

Alr. JONES. T am satisfied that ihe Senator from Minnesota
would claim that that was the thought he had in mind when he
used that language; and the case was exactly on all fours with
the one we have before the Senate now.

Mr. WORKS. Mr. President——

The PRESIDING OFFICER. Does the Senator from OQhio
yield to the Senator from California?

Mr. BURTON. Certainly.

AMr. WORKS. I should like to ask the Senator from Ohio
whether he understands that the power that is to be developed
by the construction of this dam is for private use or whether
it will become a public use? -

Mr. BURTON, Well, there is no specifieation in regard to

that.

Mr. WORKS. That is a very important matter to be con-
sidered.

Mr. BURTON. Does the Senator from California mean
whether it is to be used for lighting or some public utility in
some of the cities around or whether it is for power used for
factories?

Mr. WORKS. I mean whether it is developed for the pur-
pose of sale to others.

Mr. BURTON. It is so developed.

Mr. WORKS. If that be so, Mr. President, every additional
burden that is placed upon the development of the water power
must be paid nltimately by the consumer. In determining what
rate shall be paid—and those rates certainly must be fixed by
the State, and not by the National Government—the amount
necessarily paid out by the corporation must be taken into
account in determining the rate to be paid. In other words,
if $100,000 is exacted by the Government for the use of this
privilege, that is a part of the amount necessarily invested by
the corporation, and the comsumers must pay, in the first in-
stance, interest upon that charge. That is a direct interference
with the right of the State to control the water rights, and that
is just what the people out in the West desire to avoid. I do
not know how it may be in other States; water may be cheaper
elsewhere than it is in California; but in southern California
the item of cost of water for irrigation is a very important
one, and we are not willing to see a policy established that will
compel our people to pay an additional amount for the use of
the water.

Mr. BURTON. Mr. President, we can not afford to blind
our eyes to the fact that there are two interests represented
here. One is the Federal Government, which must at great cost
improve, and has at great cost improved, this river. It must
ineur expense in the future. The consumer also has his rights;
but those rights are subject fo the paramount authority of the
Federal Government to maintain navigation in that river. The
Senator from California virtually says if there is a facility or
natural resource to be utilized anywhere, the consumers or the
persons in the locality must have the full benefit of it. I want
to answer that a little fuorther en. But is it true that this pro-
posed charge falls on the consumer? Theoretically that may be
s0; bat the charge would not materialize until the consumer had
had every opportunity to secure his rights. Under what circum-
stances would this charge be made? This company would erect
its works—its generating apparatus, its transmission lines, and
so forth—and then would come the State of Connecticut and fix
ihe price that the company shall charge to the consumers, After
that is done and the plant is in operation, it would be the right
of the Government to impose or not impose a charge, as condi-
tions might warrant. Im this connection the bill provides:

In fix such charge, if any, the Secretary of War shall take into
consideration the exis ts and pm{a;l’y’ot said ¢ tion and
]
1 be

ent and reguired to be t in improv the navi-
river, and no cl:arp l.nluum] whinei shall be
such as to deprive the gaid corporation of a reasonable return on the
fair value of such dam and appurtenant works and property, allowing
for the cost of construction, maintenance and renewal, and for depre-
ciation charges.

1t would come into operation as a check on exorbitant profits,
not to be imposed until the rights of the eonsumer, the rights
of the company, and the rights of the general public are fully
protected.

Mr., WORKS. Mr. President, I thipk the Senator from Ohie
is confusing the matter of the protection of navigation with the
right to the use of the water itself, and the right on the part
of the State to control that use. It may be——

Mr. BURTON. In due time I will come to that. Let me ask
the Senator from California what rights do the States have?
What right has the State of Connecticut in this case?

AMr. WORKS. I do not know anything about what the law
may be in the State of Connecticut; I am not dealing with
Conunecticut, but with the State of California,
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Mr. BURTON, In the State of the Senator from California
water belongs to the State in a very different sense from what
it does here.

Mr. WORKS.
ent sense.

Mr. BURTON. You do not have the same in regard to water
in California, do you?

Mr., ROOT. You have a different system of laws there.

Mr. WORKS. Certainly; the system of laws is different, but
the principle is precisely the same. The right to use the water
belongs to the State in the first instance. Of course the old
doctrine of riparian rights may exist, and probably does exist,
in Conneecticut. The riparian right exists in California, but,
Mr. President, it is subject to the right of the State to fix the
rates and control the amount of water that shall be taken out
of the river. The objectionable feature of this measure is that
the Government is interfering in such a way as to increase the
amount necessary to be paid for the water. There is no escap-
ing that fact. The Senator from Ohio may regard it as a
merely nominal additional rate to be paid, but the exactions may
be such as to increase the rate materially. Whether it does or
not, however, the principle is precisely the same. The National
Government is interfering with the right of the State to fix
the rate and the right of the consumer to have the water at a
reasonable rate, to be fixed in that way ; and there is no escaping
from it. -

Mr. BURTON. But, Mr. President, the Federal Government
is not interfering with the right of the State to fix the rate.
Personally I think the time will come when there will have to
be national supervision over these charges, similar to that exer-
cised over railroads through the Interstate Commerce Commis-
sion; but I can not accept the idea that the different States are
the pampered children of an indulgent parent and that in the
case of a very valuable asset, such as this, States may appro-
priate it all for themselves, and that the Government must over-
come the rapids, build locks and dams at enormous expense, and
improve the navigation of a river when that improvement inures
to the benefit of a particular locality and is demanded by that
locality, and that such expenditure shall be without counter-
vailing obligations on the other side.

Now, Mr, President, to resume my argument in regard to the
reports of committees on this subject, I want to call the atten-
tion of the Senate to Senate bill 943 as reported with an amend-
ment from the Committee on Commerce. It is an act to im-
prove navigation on the Black Warrior River, in the State of
‘Alabama. I read again the statement in the views of the mi-
nority on the pending bill. In answer to the statement in the
majority report that—

It appears to be a settled question that the Federal Government may
{ﬁl)r[:ose a charge for the use of the surplus water not needed for naviga-

The minority report says:

We; the minority, deny that this question has been settled, and we
challenge the majority to point to a single law on the statute books,
or to a report of a single committee in Congress, or to a single decision
of the Supreme Court which tends to establish their contention.

The Black Warrior River is in the State of Alabama. The
bill was reported by the Committee on Commerce. Let us see
what the provisions of this bill are with reference to imposing
a charge:

SEc. 4. That the Becretary of War is authorized and em:
enter into a contract with the Birmingham Water, Light &
a ccrporationd orga ml.;n{l;g Jge lnwx:!oza themﬂtsoigt l:;i T uln.ﬁom
:I;‘émﬁsg?fr:r:i‘;m herein mentioned. It shalm groﬂded in Ea.ld con-
tract that the company, its successors and nsaifnn, shall have the right
to construct, maintaln, own, and operate, at its own cost, in connec-
tion with Dams and 16 and 17, for a period of 50 years from
the time fixed in this act for completion of the works herein anthorized,
electrical power stations— .

And so forth. It is not necessary to read all of the act.

Mr. BANKHEAD. Mr. President, if the Senator will per-
mit me——

The PRESIDING OFFICER. Does the Senator from Ohio
yield to the Senator from Alabama?

Mr. BURTON. Certainly.

Mr. BANKHEAD. The Senator can not fail to remember
that when that bill went to conference it was distinctly stated
on the floor of the Senate that, if the Senate would permit a
report to be made, everything in the bill pertaining to power
would be stricken out, and that the bill would come back to the
Senate simply as a navigation proposition, and that that was

Mr. BURTON. It is a very singular thing for a committee
of the Senate to go through the farce of bringing in a bill here
with elaborate provisions, and approve it, with the idea that
it is going to be meaningless and all stricken out. This is the

I do not know why it should be in any differ-

wered to
wer Co.,

form in which it was not only introduced in the Senate, but
passed in the Senate, as I recall. Certainly it is a report of
the Committee on Commerce.

Mr. BANKHEAD. I think if the Senator will examine the
l:}llu he will find those are House amendments, The Recokp so

OWS.

Mr. BURTON. Then it is a report of the Committee on
Rivers and IHarbors. It is possible I am in error in that re-
gard, but I think not.

Mr. BANKHEAD. Yes; the Senator is in error.

Mr. BURTON. It is a report of the Committee on Itivers
and Harbors?

Mr. BANKHEAD. One more moment, and then I will not
interrupt the Senator any further, as the time will come, per-
haps, when some of the rest of us will have an opportunity
to discuss this guestion.

Mr. BURTON. I think some of you are discussing it now.

Mr. BANKHEAD. I do not want the Senate to be misled,
because the Senate will remember, and the records will show,
that every provision referred to by the Senator from Ohio was
stricken out in conference.

Mr. BURTON. This bill passed, did it?

Mr. BANKHEAD. Yes, it passed, and it is in operation now
simply as a navigation proposition, and the locks are almost
complete. :

Mr. BURTON. Baut this provision in regard to the leasing of
power was not aceepted.

Mr. BANKHEAD. That is not in the bill. We struck it out.

Mr. BURTON. Here is the report from the Committee on
Rivers and Harbors of the House, or from the Committee on
Commerce of the Senafe:

The sald contract shall further provide for the payment by the com-
y to the Government of an annual rental for its use of the water
power developed at Dams 16 and 17. For a period of 20 years the
rental shall be at the rate of $§1 per annum per horsepower developed,
which rate shall be subject to readjustment by the Secretary of War at
the end of that period and thereafter at the end of every 10-year perlod.

Mr. BANKHEAD. That was all stricken out of the bill
There is nothing of that sort in if.

Mr. BURTON. However, it is at least an absolute contrn-
diction of the statement in the minority report that no commit-
tee of Congress has recommended anything of this kind. I am
coming to some cases that are altogether stronger than these,
but I give these merely with reference to the reports of com-
mittees,

I want to eall attention next to a number of statutes——

Mr. BANKHEAD. Wait a moment; I want to get the Sena-
tor right. That is not the report of a committee of the House,
That amendment was offered on the floor of the House by Mr.
Humrnreys of Mississippi, and after two or three days the
bill passed and came over here with that provision in it, and it
was stricken out.

Mr. BURTON.
here.

Mr. BANKHEAD. I do not know how it looks; but if the
Senator will take the Recorp he will find it.

Mr, BURTON. The whole bill was passed by the Senate in
that form. The Senator is in error in regard to that.

Mr. BANKHEAD. No; I am not.

Mr. BURTON. It is marked here: “ Passed the Senate July
24, 1911."

Mr. JONES. AMr. President——

The PRESIDING OFFICER. Does the Senator from Ohio
yield to the Senator from Washington?

Mr. BURTON. Certainly.

Mr. JONES. I will ask the Senator to read from the report
of the committee his views with reference to the matter, be-
cause the fact that the bill passed the House would not indi-
cate whether any part of it was put on upon the floor of the
House, or put on in committee and reported by the committee.
The report of the committee of the Senate will show what the
views of the committee were.

Mr. BURTON. I have somewhere a copy of that report. It
is possible that I can turn to it before I am through with oy
remarks.

I want to call attention next to a great variety of statutes on
the subject. They are of three classes. The first class comprises
dams constructed by acts of Congress where surplus water, not
needed for navigation, has been leased for water-power pur-
poses. In a report of the Sixty-second Congress, first session,
Document No. 57, there are a number of these. I wish te
invite attention to the first class.

The earliest act, perhaps, was in the year 1888, which allowed
power in the Muskingum River to be used for private purposes.
By that act the Secretary of War is authorized and empowered

It does not look that way in the copy I have
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to grant leases or licenses for the use of the water powers at

. such rate and on such conditions and for such periods of time
48 may seem to him just, equitable, and expedient. Under that
statute, passed now nearly 25 years ago, the authority to make
charges for surplus water power has ever since been exercised.
An advertisement was made just a few days ago for a lease of
the power in connection with one of the dams for a period of 22
years.

The second instance is that of the Green and Barren Rivers
of Kentueky. That act was passed September 19, 1890. TUnder
it the Secretary of War is authorized and empowered to grant
leases or licenses for the use of the water powers, at such rate
and on such conditions and for such periods of time as may seem
to him just, equitable, and expedient, with an added condi-

tion that the leases are not to extend beyond the period of 20
years.

Mr. President, I desire to have this document printed with
my remarks, because it sets forth a large number of these in-
stances.

The PRESIDING OFFICER.
dered.

The document referred to is as follows:

[Benate Document No. 57, Sixty-second Congress, first session. ]
WATER-POWER PRIVILEGES.

Mr. Burroy presented the following memorandum from the Acting
Chief of Engineers of the War Department relative fo acts of Congress
concerning power ri\rlleges at Government dams, June 20, 1911, Or-
dered to be print

Without objection, it is so or-

Memorandum of acts of Congress concerning power privileges at Government dams.

Names of rivers. Grantee, Date of act.

By whom im-

Provisions of act. provement
made.

Aug. 11, 1888 (25 Stat.,

Green and Barren, Ky.......

(‘u\?abe.rhnd Tenn., at Lock
Py {1 8

Tennessee River at Iales Bar.| City of Ch:ttanm other

private corporal

Keokuk & Hamilton Waler

Missiszippl at Des Moines
Bap!rfs? Power Co.

Cumberland and tributaries. |Cumberland River Improve-

ment Co.

Mar, 3, 1905 (33 Stat.,

Coosa, Ala., at Lock No, 2...

White, Ark., at Lock No. 1...
Coosa, Ala., at Lock No. 12...

St. Marys, Mich ..... «..| General authorization

\\'abas.‘b, Ind., at Mount Car- | General authorization.......| Mar. 3, 1909 (35 Stat., 8

June 25, 1910 (36 Stat.,
Feb. 27, 1911 (36 Stat.,

.| Ragland Water Power Co...

llt!aL‘;sI‘ppi ]g-m Bt. Paul to
Com Aln. at Lock No. 4..

~

Feb. 14, 1880 (25 Stat.
Feb. u, 1901 (31 Stat.,
Mar. 2, 1007 (34 Stat.,

Wabash, at Mount Carmel,
Rock River near Sterling.....

lloc%nt Carmel Development
Sterling Hydraulic Co.......

{

3!

J. A. Omberg, jr June 29, 1006 (34 Btat.,

White, Ark., above Lock
No. 3.

Sept. 19, 1890 (26 Stat., 447)....

June 13, 1902 (32 Btat., 408)..

Apr. 26,1904 (33 Stat., 300)...

Feb. 9, 1905 (33 Stat., 712)...

May 9, 1906 (34 Stat., 183). .

.| June 28, 1906 (34 Stat., 536)..
.| Mar. 4, 1007 (34 Stat., 1288). .

Mar.3, 1909 (35 Stat., 821)...

417)..] The Becretary of War authorized and em to grant | United States.
leases or licenses for the use of the water powers, at such
rate and on such conditions and for such periods of time as
may seem to him just, m and expedient,

The Secretary of War au empowered to grant

orl for the use of tho water powers, at such

rat.u and on such conditions and for such periods of tims as

0 him just, equitable, and expedient, with

m:l ed omdithn that leases are not to extend beyond the
grlod of 20 years,

The Secretary of War authorized to grant leases or licenses for
the use of the water power at such rate and on such condi-
tions and for such periods of time as may seem to him expe-
dient. (See also act of June 28, 1902.)

Grantee to purchase necessary lands and deed same to United
States, to construct lock and dam and give them to United
States completed, free of all eost except expenses connected
with pupmtiun of plans, superintendence, cost of lock
gates, fc. and to furnish United States free electric current

opamtmx locks and for lighting. Grantee to have use of
walter er for 99 h&ean

Grantee to build a d dry dock and appurienant works,

e e o e S

vide sul powerp nt for lighting an ral
, dry doeck, and appurtenances, and to o&
ttoenl]ecctollsweemn:u tinnol!l) lrom
te of completion of Lock and Dam No. 21, Cumber-
land River, and United States may then assume the pos—

m, operation, mﬂntennma and
the loci: locks constructed b; tion

he corpora
out in any way impairing the risht or ownersh.lp of the
water gower and dams created by
United States reserves right to eontm! dams and ponl level
and to construct Jocks. Land for lock and approaches to
be conveyed to United States free of charge, and United
Btates to have free water power for buildingand operating
locks. Fishways toibe constructed.
The of authurimdnnddhwtedtoﬂxfrmnlimc

to time reasonable to be
Dam to be built so that the ‘Uniled
in connection therewith. The

Do.

1132).| R

Do.

Do.

use Government
maintenance of the dam and appurtenant works, to convey
to the United sum Iree of cost such suitable tract or tracts as
may be selected by the Chief of Engineers and the Secretary
of War for establishment of locks and approaches, and to
{g&&s necessary electric current to operate locks and for
Water power to be leasad by the Becretary of War u
terms and conditions as shall be best wllﬂhiﬁ in
ust an

United Siales.
J“"“
ment, to in.m:m the development thereol.
sonable compensation to be pald for usa.

Secretary of War authorized to grant leases or licenses for pe-
riods not 20 at such rate and on such condi-
tions as may seem to equitable, and expedient,

Amasonn conﬂ:ensau fensesnrnnterpowushauba

Tht dam to be property ot the United States free of charge.
Grantee to have water-power rights for 50 years. United
States to hawright tuonnsu'uctalock and to have free elec-
tric current for l.i% tipg. Grantee to raise
.Mﬁuldﬂﬂ at mk No. 4 nnd 0 stop leaks.
in iy mntee pay to United States §1
k;--- P an inerease if natural Howage
]

¥
}W!thd.rawnl ormber shal] be under the direction and control
the Secretary of
Becmtary of War authorlzad er sta-
States dam. Grantee to
United States,

connection with Un
waiva certain claims

Grantee to purchase cmstructlwknnddnm.md ve
them to United sums free of ch and furnish U
States electric current to operate locks, light grounds, etc.

Grantee to have use of water power for 99 years.

19)... Do.

Do.
Private.

659)..
939)..

geill"eglﬂ-bwr

United Stales.
Do.

, B70)..
785)..

103).. t erecllen of a

628).. Private.

Mr. BURTON. Further on in this class are some very recent
ones. The act of June 28, 1906, is one, in which a grant was
made to the Batesville Power Co., at Lock No. 1, White River,
Ark. In that act the Secretary of War is authorized and di-
rected to fix from time to time reasonable charges to be paid
for the use of power. Another is at Wabash, Ind., at Mount
Carmel. That is a very old improvement. The first act in re-

lation to that improvement was passed in 1889 ; another act was
passed in 1901, and another in 1909. Under the last act the
Secretary of War is authorized to grant leases or licenses for
periods not exceeding 20 years, at such rate and on such condi-
tions as may seem to him just, equitable, and expedient. So
not only has this power been exercised in numerous cases, but
the discretion to fix the charges has been left to the Secretary
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of War. Still anether case is that of the Roek River, near There are a Inrge number of these cases. They are also given

Sterling : also the White River, Ark., above Loek No. 3.

There is a second class in which it has been provided that
where dams, or dams and locks, are to be construeted in the
future by the Government, the water power created incidentally
thereto shall be leased under the direction of the Secretary of
War. There is a very considerable number of these cases. I
eall attention te the provision in the river and harber act of
1909, providing for the improvement of the St Marys River.
I call attention alse to a provision in the act of 1907, in regard
to a survey of a 14-foot waterway by way of Chieago to the
Mississippi River: 5 & v

The 8 t f War may appoint a board of five members, to
compgsa; cgf f{fmomm‘};l;m 03; tt?gm Mississippi River Commission.

It goes on to say what that board shall report upon:

5 Fllf:éis Whﬁtc%h tofn channt:l I’:‘ it prncrai.fuble to pnog\;c!i st_;etween
W waler means regulatton
1:'Srm':cmd_a‘l;lﬂ:.m: delgh ;vil!thobtam{ein such regulated channel at the
or e year
nvg’:i?&-stra&e 35!1:'.3:: nuiber of days annually will 14 feet of
water obtain in such regﬁ_ ated channel?

The fourth and fifth provisions are immaterial

Sixth. And the said board shall also report any water power
which may be created in the portion herein to be surveyed, as
well as in the proposed waterway from St. Louis to Chicago heretofore
surveyed, and the value thereof, and what means should be taken in
order that the Government of the United States may conserve the same
or receive adequate compensation therefor. :

Here, in this survey of a proposed 14-foot waterway, one of
the vital points upon which the board was to report was what
means should be taken to conserve the water power and to
secure adequate compensation therefor.

I wish to call attention to another provision of law under
which fhis very project in the Connecticut River was surveyed.
It is a general provision in the river and harbor act of 1909.
It is found on page 9 of that act. I wish Senators to give espe-
cial attention to this provision, to show how useless it is to
deny that this has been a substantial feature in the poliey
the Federal Government. .

In the portion relating to the general rule in regard to sur-
veys, that act says: %

Provided, That t submitted to Con in pursuance of
t_hls’ osectjb “on, mnadgieiga rt?gful &iunrormtlon mgnmrding thepnresent and
prospective commercial importance of the project covered by the report
and the benefit to commerce llkely to result from any g:opowd plan
of improvement, shall contain also such data as it may
to secure regarding (first) the establishment of terminal and trans
facilities—

That provision does not apply in this ease, but I read it so as
to give the whole paragraph—

d) the devel ent and utilization of
t(lns?lm&mrﬁ) r a‘lg Dl?-rp;:ses. and (third) such other mtx as may be
roperly connected with such project: ‘wrther, That in the
nvestigation and study of these questions consideration shall be given
only to their bearing upon the improvement of navigation and to the
lgm being coordin and

possibility and desirability of their

proper manner with improvements for na to
5 improvements and to compensate the Government for expenditures
made in the interest of navigation.

Thus, Mr. President, the very survey under which this project
was reported was authorized in a bill that demanded of the
engineers that they should report upon possible compensation to
the Government for its expenditure in the interest of naviga-
tlon; and the engimeers reported, stating that there should be
compensation in this instance. They made that recommendation
in view of the fact that for years this projeet had been pending,
and it had not been thought best to expend the money unless
the water power could be utilized and the compensation applied
on the cost of the improvement. When at last the time came
that the water power could be developed coordinately and con-
temporaneously with the improvement of navigation, then, and
not until then, did the Government approve this proposed im-
provement.

A third class comprises acts of Congress granting permission
to lessees to construct dams in navigable streams subject to
various conditions. These conditions vary all the way from a
requirement that the lessee shall build the dam at its own ex-
pense, but allow the Government at its expense to construet in
connection therewith locks and other works in the interest of
navigation—that is one exireme—t{e condifions requiring the
lessee at its own expense to build the dam and all works neces-
sary for the protection and promotion of navigation, and convey
to the Federal Government all such works as may be necessary
free of cost, together with a stipulation that power shall be
furnished to the Federal Government for operating and light-
ing such works. In some of these grants the Federal Govern-
ment has imposed an additional charge either stipulated in the
act or to be imposed in the discretion of the Secretary of
War.

water for industrial

in this document. I want to eall attention, however, to a few
of them. Perhaps the mest Important act—the one which
blazed the way for this class of legislation—was that authoriz-
ing a corporation te build a dam and lock at Hales Bar, just
below the eity of Chattanooga. TUnder it the grantee was to
purchase the necessary lands and deed the same to the United
States; also to construct a lock and dam and give them to the
United States when completed free of all cost, except expenses
commected with the preparation of plans, superintendence, cost of
lock gates, and so forth; and to furnish the United States free
electrie current for lghting and operating locks, the grantee to
have the use of the water power for 99 years. That authoxrity
was granted something more than 8 years ago; and the eondi-
tion, as I can recall myself, would have been extended fo the
consiruction of the leck gates and to the completed lock and
dam, except for the fact that the then Chief of Engineers
theught it best that the Government itself should make the
plans for the lock gates, and purchase them. Under that pro-
vision the company has been going ahead; and while there have
been unusual delays, due to high water and other causes, the
construction, as I understand, is nearly completed.

Another case of the same kind is that of the Mississippi River
at the Des Moines Rapids. There the grantee was required to
build a lock and dry deck and appurtenant works, owership of
them to be vested in the United States, the grantee to provide a
suitable power plant for lighting and operating the lock, dry
dock and appurtenanees, and also to provide fishways.

The Cumberiand River and fributaries is another case which
I wish to cite. The Cumberland River Improvement Co., under
an act of March 3, 1905, accepted a franchise under which the
United States may assume the possession, eare, operation, main-

and management of the lock or locks comstructed by
the corperation, but without in any way impairing the right or
ownership of the water power and dams created by the cor-
poration. There the conditions were a little less severe.

Then there is one in the Coosa River, Ala,, at Lock 4, which
certainly must have been consented to by the Senator from
Alabama. In that case the dam was to be the property of the
United States, free of charge; the grantee to have water-power
rights for 5O years; the United States to have the right to
construct a lock, and to have free electric current for operating
and lighting; the grantee to raise the height of the dam and to
stop leaks. Beginning in 1925, the grantee is required to pay
to the United States $1 per 10-hour horsepower per year, with
an increase if the natural flowage is increased by storage
reservoirs. v

Why, along through a streteh of years, through numerous
river and harbor acts and other acts independent of river and
harbor legislation, this principle of imposing conditions or im-
posing charges has been followed by the Federal Government,
and there has been no question raised upon it in any court,
so far as I know, to this day., The Muskingum River, the Green
River, the Barren River, the Cumberland, the Coosa, the Ten-
nessee, the great Mississippi itself, all have struetures in which
this rule has been followed.

Let me repeat again briefly, is there any difference between
a condition which imposes upon the company the enormous ex-
pense of building the structures, building the cofferdams, and
taking all the risks and uncertainties of the enterprise and
one which provides in effect that when they are completed,
after making due allowance for profits, for deterioration, and for
the charges to consumers which are controlled by the State, the
Government may, if there is a profit, impose certain charges for
the improvement of the river in which that structure is located?
The imposition of charges and the conditions regquiring locks
and dams to be constructed both rest om precisely the same
principle, the fact that the Government, having the paramount
right there, being responsible for providing navigation, may
foster that navigation by any proper means of this nature.

Mr. THOMAS., May I ask the Senator a question?

Mr. BURTON. Certainly.

Mr. THOMAS. Suppose that instead of making a contract
under the law now contemplated, the Government shounld as-
sume to utilize the surplus power by constructing a power plant
of its own and then selling power to consumers; could it do that?

Mr. BURTON. It might under some circumstances. Suppose
it has provided an electrical plant at a lock and bas a surplus
of power to dispose of.

Mr. THOMAS. The Senator thinks the Government counld do
that?

Mr. BURTON. It would not naturally do it, because then it
would be engaging in a line of business. But the surplus power
belongs to the State or to the Government which creates the
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main work. That is exactly what they are doing in these cases
of the Muskingum and the Barren and other rivers. At Sault
Ste. Marie it is provided that when that improvement is
made——

Mr. THOMAS. The United States Government is construct-
ing a plant of its own for the purpose of manufacturing or
generating current and selling it

Mr. BURTON. That is a question of policy, whether it will
do it or not.

Mr, THOMAS. Simply a question of policy? Then let me ask
whether the State would have any authority whatever to im-
pose limitations upon the charges that the Government could
miake?

Mr. BURTON. That is a novel question. I am frank to say
I lhiad not thought of it before. I question whether it could.
That is an ingenious question, I may say, and such a one as
I anticipated the Senator was going to ask when he rose—
whether the charges for power, which in the case of private
corporations are fixed and uniform, could be imposed or com-
pelled if the United States furnished the power. I am inclined
to think they could not, but I do not feel quite ready to answer
that question. At any rate, it does not arise in any case we
have.

Mr. THHOMAS. No; but we are considering the extent to
which a given power may go if it exists at all. If the State
has no power whatever, or only a limited power, if you please,
to impose conditions upon the cost or charge of the General
Government to the consumer and yef can impose those condi-
tions upon all private concerns engaged in competition with it,
may not the Government, by virtue of its freedom from all of
those limitations, practically control the market first by under-
selling and afterwards by charging what the traffic will bear?

Mr. BURTON. In those things we have to rely ultimately on
the wisdom of Congress. It is the thought of many that Con-
gress does foolish things, but it is not probable that any situa-
tion would ever be created where any friction of that kind or
any such troublesome question could exist., But the charge for
transformed power created by the dam is the same in principle
as the charge for the power that flows by the dam. We are
now charging for the use of surplus water and fixing the rates,
When that is transmuted into hydroelectrical power it would
seem that the same principle would apply.

It is maintained—and a great deal of stress is laid npon this
in the minority report—that something is confiscated by this act
which belongs to the States. I think I can show the ufter fal-
lacy of that idea, Mr. President.

In ti® first place, I want to call attention to the difference be-
tween the laws of the older States and the laws of the newer
or mountain States. We have certain rules and regulations,
established by the courts and by statutes, in the Eastern States.
The riparian owner has certain rights. The right of a riparian
owner in the flow of the water is that he is entitled fo have the
stream remain in place and flow as nature directs, and to make
such pse of the flowing water as he can make without materially
interfering with the equal rights of the owners above and below
him on the stream. The boundaries of riparian lands are fixed
according to three different rules. In some States, and Connec-
ticut is one of them, the riparian owns to the high-water mark.
In other States he owns to the low-water mark. In others; still,
he owns to the center or thread of the stream.
ern States, however, the water belongs to the State or to the
publie, and is under its control.

In the State of Oregon, as I understand the law of prior ap-
propriation which prevails in that State, the State may grant
the privilege to a person who wishes to use water for a recog-
nized beneficial purpose to go right in front of a man's farm
and, upon payment of the proper compensation, put in his dam
and equipment for the use or diversion of the water. When that
is done the use of the water belongs to him under grant from the
State. He is not compelled to recognize any riparian right—
“certainly none in the flow of the water.

It will appear from this that there is a very wide difference
between these States and the State of Connecticut, in which no
such rights are involved. I should be less than frank if I should
not say to the Senate that I also believe in proper restrictions
and conditions in case of Federal grants in the Western States;
that is, where navigable streams or public lands are involved.
But the two cases are very widely distinet.

What is the law in Connecticut? The State is said to own the
bed of the stream. The riparian owner has certain rights. He
ean build out to the high-water mark, and he has the right of
access to the stream, for his stock to drink, say. He can build
out a wharf into the stream, so that he may utilize navigation
facilities. Then, above all, is the paramount right of the Fed-
eral Government in the exercise of control over navigation,

In the far West- |

What is confiscated here? First, the State of Connecticut by
a grant to this company in 1824, confirmed in 1909, and by
intermediate acts gave its rights to the grantee company, the
Connecticut River Co. Those rights, in their most exaggerated
form, are shadowy in their nature. What does the ownership
of the bed of the stream mean to the State? It does not mean
that you can authorize a person to go out there and build a
blacksmith shop. It does not mean that you can authorize a
construction out there as could a private owner on his own
land. Indeed, in the very State of Connecticut the right of
removing gravel from the bed of a stream by the State or under
its authority without compensation to the riparian owner was
denied.

In the bridge case to which I briefly referred in replying to a
question of the Senator from Iowa, a railroad company desired
to build a bridge from the mainland of New Jersey to Staten
Island. The State of New Jersey came in and said: “ We own
the bed of that stream. We have passed a statute that no
bridges shall be built across the Kill von Kull.” The corporation,
which was a private company, had been granted the right to
build a bridge by the Federal Government. Justice Bradley—
this is not a decision of the Supreme Court, but it is a decision
by him on a ecircuit—decided that the right of the Federal
Government was paramount; that the State of New Jersey
could not stand in the way of the construction of that bridge.
He decided, further, that the State of New Jersey owned the
land under the river for the public; that it had no other owner-
ship of if, and hence the railroad company could build its piers
on the submerged land which nominally belonged to the State
of New Jersey without asking leave. The builders of the bridge
were not compelled to condemn the land in the bed of the
strenm. So, when we say the bed of the stream belongs to a
State, what do we mean by it? We do not mean that it has a
fee-simple title. We do not mean that it ean be alienated or par-
celed out. We mean that the State owns it as a trust for the
public use; not merely for the use of the State, but for all
such uses as may be considered public in their nature.

This right, whatever it may be, of the State is not taken
way from it by this bill. It did not amount to much, anyway ;
and what the State did have it has granted to this company
lIt{r_tder the charter authorizing it to improve the Connecticut

iver.

The riparian owner has cerain interests there. ITow about
him? The bill provides with the most sedulous care that every
right of the riparian owner—flowage, occupancy, everything—
shall be acquired by this company before it can go ahead. It
is made an absolute condition that they shall acquire all the
abutting or riparian property, and this company is the riparian
owner of a large share of it already. So there is not any con-
fiscation there.

Now comes the Federal Government and says: “The Connec-
ticut is a navigable stream. There are great communities
above there awaiting to have access to the water that would
become shippers of freight on a very large scale. We want that
river improved. We do not think it is worth while to improve
it independently as a problem of navigation; but if there can
be proper compensation, not to the United States”—do not in-
dulge in that delusion—"but to the publie, it may be done.”
Everything that is done for navigation, whether it be the build-
ing of a dam or a lock or whatever it may be, or whether it be
an amount paid annually in the way of a toll, is for the benefit of
the publie, for which the United States Government is a trustee.
The Government says we will give this permission, provided
certain things are done, For what? For the right to use the
surplus water? Any right in 4he bed is gone; the right of the
riparian owner is gone; the right of navigation remains. And
that right of navigation is the paramount right. Flowing
water is not tangible property; it is as free as the light of the
sun or the air, you may say. Some talk about proprietary rights
in the water power. What property is there in the form of
water power until the dam is constructed and the appurtenant
works are made? The water has been flowing down the Con-
necticut River ever since the days of Indian occupation, when
the white settlers first went there, 280 years ago, practically
unused. Are you going to stop progress? Are you going to stop
the utilization of this water power? No; when that dam and
that lock are constructed, then property is created. It is the
utilization of that which has been running to waste from the
very beginning of time.

Mr. NELSON. Who owns that property?
States or the company?

Mr. BURTON. Which property?

Mr. NELSON. Who creates that property when the dam on
the Connecticut River is built? Whose property is that Jdam
when it is built and ready for use?

Is it the United
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Mr. BURTON. The bill states, in lines 22, 23, and 24, on
page 4, after providing for the size of lock, and so forth :

And when the said lock and appurtenances shall have been completed
the said corporation shall convey the same—

The lock belongs to the Government and the dam to the com-
pany—

And when the said lock and appurtenances shall have
pleted” the said corporation shall convey the same to the United States
free of cost—

And so forth.

Mr. NELSON. Exactly. Those are the appurtenances of
navigation, That is the property in the lock and gates, but the
balance of the property, the dam and the dam power and the
machinery and everything, belong to the company.

Now, 1 want fo put one question to the Senator from Ohio,
and I should like to hear him discuss it. Would not the effect
of this legislation, if it was applied in every instance, be to put
the control of every dam and water power under the War De-
partment of the Government and absolutely divest the power of
the States altogether?

Mr. BURTON. So far as any dams or locks have been built
for the benefit of navigation, they are under the control of the
War Department now.

Mr., NELSON. But I mean the water power created in the
dam. I do not refer to the locks and gates; I mean the water
power created by dams of this kind. Would not the effect of
this principle be to put all the water power and the control
of it and the compensation it shall pay all over the land under
the Secretary of War, and give him the power to sell it and
the power to regulate it and to say what should be paid for
the nse of that power by the company constructing the dam?

Mr. BURTON. Not necessarily so. There are many water
powers, probably a majority that would not come under his
control. I think much the greater portion of potential water
power of the country would not come under the jurisdiction of
the Secretary of War at all, because it will be developed in
nonnavigable streams.

It is possible that there would be a qualified control over a
portion of it by another Cabinet officer, the Secretary of the
Interior, but 1 will come to that point later. We must have a
degree of uniformity. The action of the Secretary of War,
the action of the Secretary of the Interior, or any other Cabinet
or executive officer is constantly under the control of Congress.
If there is any danger of exaction or oppression or if his power
is not properly applied, Congress at any session can absolutely
change the law or take it away entirely.

Mr. NELSON. Will the Senator allow me a question right
there?

Mr. BURTON. Certainly.

Mr. NELSON. Because of the fact that the Se retary of War
is under the control of Congress, ought either Congress or the
Secretary of War to destroy the rights of the States in this
question?

Mr. BURTON. There is no right of the State to be destroyed
in this ease. The State organized this corporation and granted
it such rights in the stream as it had power to grant. At con-
siderable length I have shown what rights the States have in
the beds of streams. This company must aequire the right of
riparian proprietors. When you eliminate those rights there
remains the right of navigation. I also tried to show that the
property did not exist until you construct these works.

Mr. NELSON. Will the Senator allow me a question? In
whom was this right to the water of the Connectient River while
_ Connecticut was a Colony, before it became one of the States
of the Union? To whom did it belong?

Mr. BURTON. The right to its beneficial use belonged, I sup-
pose, to King Charles the First, King Charles the Second, and
later Kings of England.

Mr. NELSON. I mean before the Constitution of the United
States was adopted or the independence of the Colonies? .

Mr. BURTON. There were so many different siluations that
I do not like to express an opinlon upon them, but I presume
the Colony had rights similar to those now in the State.

Mr. NELSON. Now, will the Senator answer this question?
Is it not true that that stream and the water in it was either
the property of the State of Connecticut or of the riparian
owner, or both combined, and that the Constitution of the
United States gave the Federal Government only the right in
that stream to the extent of navigation, and for no other pur-
ose?

Mr. BURTON. Tt is a right, however, that was paramount
and superior to all others, and to which the right to the bed of
the stream and the riparian ownership, both of which have been
acquired by the company which is the proposed licensee under
this bill, are subordinate. A decision was rendered recently by

the Supreme Court of Connecticut to the effect that where the
course of a channel was modified, bringing it nearer to the shore
and thereby interfering with an oyster bed, that, the change
having been made under the authority of the Secretary of War
and the Chief of Engineers, the party had no redress. That does
not seem to show that the State of Connecticut has any right
or desire to come in here with a complaint about the use of
its waters by the Federal Government. On the contrary, prob-
ably every Senator here has received letters or telegrams from
that loeality most earnestly urging him to support this bill,
even with such infirmities as it may have.

I shall now pass to another branch of the subject. The right
to use the surplus water for power rests upon the fact that the
development of power ig an incident to the development of navi-
gation. Every consideration of public policy demands that the
two, power and navigation, should be developed together. An
improvement which might not be profitable for navigation alone
or for power alone ean be made profitable if the two are com-
bined. For the growth of the country it is essential that the
twoe shall go together, and in the language of Judge Shiras, in
his decision in One hundred and seventy-second United States, in
such a situation “ there can be 110 divided empire.” Let us reec-
ognize the imposgibility of having a divided ownership and con-
trol. Just as the Federal Government has the paramount juris-
diction over a river for purposes of navigafion it has the para-
mount control over a lock and a dam in a navigable streaimn
where it is erected for the sake of navigation.

Mr. O'GORMAN. Mr. President

The PRESIDENT pro tempore. Does the
yield to the Senator from New York?

Mr. BURTON. Certainly.

Mr., O'GORMAN. The Senator from Ohio just referred fo
an opinion by Mr. Justice Shiras. reported in One hundred
and seventy-second United States Reports. 1 ask the Scnator
whether he is referring to the case of the Green Bay Co. ¢. the
Patten Paper Co.? -

Alr. BURTON. Yes; that is the case.

Mr. O'GORMAN. The Senator, of course, is quite aware
that in that case the commerce clause of the Constitution was.
not under consideration. The rights asserted by the Govern-
ment were based upon a grant and did not grow out of the
constitutional provision.

Mr. BURTON. The Senator is in error about that.
rate the prineciple——

Mr. O'GORMAN. T siate it as a fact which can be confirmed
by the decision itself.

Mr. BURTON. Let me read from the beginning the funda-
mental facts at issue. 'This case was first before the Supreme
Court in One hundred and forty-second United States and again
in One hundred and seventy-second United States. The com-
merce clause was involved. To go back to the very beginning I
must refer to an act of Congress of 1846. I am reading from
volume 142, United States Reports. Perhaps I am anticipating
my argument'a little, but I think I can now answer the Senator
from New York. This is found in volume 142, United States
Reports, page 255:

Senator from Olio

At any

By an act ﬂp,}roved August 8, 1846 (D Stat., 83, ¢, 170), Congress
granted certain lands to the State of Wisconsin upon its admission Into
the Union—

What for?

for the Pul‘pﬂﬁt‘ of improving the navigation of the Fox and Wis-
consin Rivers, the former of which is one of the navigable rivers of
the State, having an average flow of 150,000 cuble feet per minute,

At a later time, subsequent to the decision in volume 142, a
decision was reported in volume 172, after this property bad
been acquired by the Federal Government from the State of
Wisconsin under an act of Congress. Now, what is the basis
for the action of the Federal Government in the premises? In
the first place, under the Constitution Congress would have con-
trol over interstate and foreign commerce. It has control in
that connection over the agencies which facilitate commerce,
which make possible intercourse between the States by the
movement of freight. In that development it may create agen-
cies for traffie, for carrying freight from localities in one State
to those in another.

The next point is that in furtherance of this policy it has
engaged on a large scale in the improvement of rivers for navi-
gation. In some cases the rivers flow through a level country,
and in others through a broken or mountainous country. In the
latter case slack-water navigation is necessary, which can be
obtained only by the construction of locks and dams. In these
cases water power is incidentally created. In one case there
is a river that flows through a-perfectly level country which can
be improved with the utmost ease at a trivial expense; then
in another section of the country there iz a stream flowing
through a mountainous area with a great dossont betwoe: its
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souree and its mouth. The second class of rivers possess
potential water power. Is it fair to the Federal Government
and the people of the United States to put those two cases on
just the same footing, to expend millions in one case against
tens of thousands in the other, when connected with this ex-
penditure of millions it is possible to create power which is of
inestimable value?

Mr. O'GORMAN. Mr. President——

The PRESIDING OFFICER. Does the Senator from Ohio
¥ield to the Senator from New York?

Mr. BURTON. Yes; but I prefer to proceed with my argu-
ment for a little time.

Mr. O'GORMAN. I have no desire to interrupt, except that
it might be desirable to have the fact accurately stated as to
whether the commerce clause of the Constitution was involved
in the case in guestion or whether the coniroversy grew out of
a grant, as ¥ asserted. I repeat, by reference to the decision
which I hold in my hand, there is no single allusion to the con-
stitntional provision, but, on the contrary, the opinion distinetly
states that the controversy grew out of the grant, as it appears
on page G2 of the One hundred and seventy-second Supreme
Court Reports, as follows:

By an act approved March 23, 1871, by the Legislature of Wisconsin
the directors of the Green Bay & Missizsippi Canal Co. were author-
ized to sell and dispose of the rights and property of sald company to
the United States, and to cause to be made and executed all papers and
writings necessary thereto as contemplated In the met of Congress,

And the subsequent coniroversy grew out of the righis se-
cured by that grant; and not in the remotest way was the com-
merce clause of the Constitution invelved in that case.

Mr. BURTON, May I ask the Senator from New York a
question?

Mr, O'GORMAN. With pleasure.

Mr. BURTON. How can you authorize a dam in a navigable
stream or legislate concerning a dam in a navigable stream
without involving the interstate-commerce power under the Con-
stitution?

Mr. O'GORMAN. T am asserting with respect to this particn-
lar case that that question was not involved.

Mr. BURTON. But how can you get rid of it?

Mr. O'GOBMAN. The Senator cited the case, and I am call-
ing his atfention to the fact that the Supreme Court at no time
in the case alluded to the commerce clause of the Constitution.

Mr. BURTON. That makes no difference; they took that for
granted. What right would the Government of the United States
have to improve a stream except for the purposes of navigation?

Mr. O'GORMAN. By a right which is contended for by the
minority, or, rather, what appears to be now the majority of
the Senator's own committee, namely, the Legislature of the
State of Wisconsin, acting in its sovereign right, authorized a
sale by one of its corporations of this franchise to the Federal
Governmenf, and among the rights secured by the franchise
given by the State was the right to erect dams in one of the
rivers of the State.

Mr. BURTON. For what purpose—for navigation?

Mr. O'GORMAN. Undoubtedly.

Mr. BURTON. How can you avoid the jurisdiction which
belongs to Congress? Does the Senator from New York main-
tain for a minufe that the Government of the United States
could purchase rights along a waterway merely for the sake
of the water power? What did all this transaction mean?
Was the Government doing a vain thing? {

Mr. O'GORMAN. I am glad to have the Senator from Ohio
make the concession now that the Government has no right to
engage in the purchase and sale and traffic of water power.

Mr. BURTON. As an independent proposition it does not
have the power.

Mr. O'GORMAN. I assume that in the pending bill which
the Senator is advocating the contrary principle is attempted
to be recognized.

Mr. BURTON. Oh, not by any means. If you read the bill
you can come fo mo other conclusion than that the object is
navigation. The other is coordinaie with it and incidental to
it. There is no doubt of that.

The position taken by the Senator from New York would lead
to this, that in a case in which there was a grant of land, a con-
tract, as it were, made with the newly admitted State of
Wisconsin for the express purpose of facilitating navigation,
when statutes were passed for the development of navigation,
when permission was given to build dams to facilitate naviga-
tion, when after the State had failed in its control and it was
turned over to the Federal Government and the Federal Gov-
ernment appropriated millions for its improvement for purposes
of navigation, the interstate clause of the Constitution was not
involved at all. Certainly whether the court mentioned the fact
or not they took it as elementary. It is not necessary to state,
when you are dealing with a navigation problem, * We base

our powers on the interstate-commerce clause.” It was too
well understood by everyone who was connected with it for
that to be done. Based upon the commerce clause are, first,
the control over interstate commerce; second, the right to pro-
vide the agencies for interstate eommerce; and, third, in pro-
viding those agencies, the improvement of navigable streams,
which has been done on a large scale. The Federal Government
has a right to utilize those waters which it controls for the
purposes of navigation in such a way as to subserve the public
interest. The right to dispose of the surplus water for power
purposes has been repeatedly maintained by decisions of the
Federal and State courts. (See Kaukauna Water Power Co. 7.
Green Bay & Mississippi Canal, 142 U. 8., p. 254.)

I fear the Senate is possibly a little weary, and I will not
read at great length from these cases, as I had intended to.

Mr. O'GORMAN. Mr. President——

The PRESIDING OFFICER. Will the Senator from Ohio
yield to the Senator from New York?

Mr. BURTON. Certainly. - Pa]]

Mr. O'GORMAN. Just for a brief interruption by way of
elucidating perhaps the principle involved in this controversy.
In the Kaukauna Co. v. Green Bay (142 U. 8.), just referred
to by the Senator from Ohio, the commerce clause of the Con-
stitution was not involved. That case involved a dispute be-
tween the State of Wisconsin and the riparian owner, and the
rights which the court recognized in the State of Wisconsin
have been regarded by some as indicating the rights that ought
to be vested in the I'ederal Government, while the righis rec-
ognized in the State of Wisconsin were rights pertinent to the
sovereignty of the State.

Mr. BURTON. It is expressly stated in this case that the
State of Wisconsin could not authorize the appropriation of
money for the creation of water power. They had no stronger
rights than the United States in the improvement. A certain
amount of fog sometimes arises in a study of this case because
of its close association with the transactions of the State, but
it is decided not on the particular circumstances but on the
general facts. If the Senator from New York will allow me,
and the Senate will bear with me, I want to read from the deci-
sion in this case somewhat at length.

It has been suggested, Mr. President, that the Senator from
California [Mr. Perrins] desires to call up the fortifications
appropriation bill, and with the consent of the Senate I will
suspend my argument. But I should like to ask if any notice
has been given for to-morrow.

The PRESIDING OFFICER (Mr. Eenyox in the chair).
The Senator from Kentucky [Mr. PaynTeEr] has given notice
that he would address the Senate fo-morrow on Senate bill
4043, to prohibit interstate commerce in intoxicating liguors
in certain cases.

Mr, BURTON. Then, on the conclusion of the remarks of
the Senator from Kentucky, I will again address the Senate.

Mr., CLARK of Wyoming. Will the Senator from California
¥yield to me just a moment?

Mr. PERKINS. Certainly.

Mr. CLARK of Wyoming. I made an inquiry near the begin-
ning of the remarks of the Senator from Ohio as to whether he
knew of an agreement that had been arrived at between the
Secretary of War and the Connecticut River Co. with reference
to the subject matter of this bill. The reply was that he knew
of none. I am definitely informed that such an agreement has
been arrived at; that the terms of the agreement have been
discussed and have been agreed to; and that the division of the
profits arising from this water power as between the company
and the Government of the United States has been settled upon.

I send to the Secretary’s desk a resolution upon this subject
seeking for information, for which resolution I ask immediate
consideration in order that we may have the proposed contract,
if such a contract exists, to consider in connection with the bill.

The PRESIDING OFFICER. The Secretary will read the
resolution.

The resolution (S. Res. 450) was read, considered by unani-
mous consent, and agreed to, as follows:

Resolved, That the Secretary of War be directed to furnish to the
Senate a copy of the contract or agreement pro to be entered into
by and with the Connecticut Itiver Co. with reference to a dam across

e Connectieut River, and the generation of power in connection there-
with, as contemplated under t roposed terms of 8. 8083, being a
bill now ding in the Senate of the United States entitled “A %ill
to author! the Connecticut River Co. to relocate and construct a dam
across the Connectient River above the village of Windsor Locks, in the
State of Connecticut.”

FORTIFICATIONS APPROIRIATION DILL.

Alr. PERKINS. I move that the Senate proceed to the con-
sideration of House bill 28186, known as the fortifications
appropriation bill.

The motion was agreed to; and the Senate, as in Committee
of the Whole, proceeded to consider the bill (H. Il. 25186) mak-
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ing appropriations for fortifications and other works of defense,
for the armament thereof, for the procurement of heavy
ordnance for trial and service, and for other purposes, which
- had been reported from the Committee on Appropriations with
an amendment.

Mr, PERKINS. I ask that the formal reading of the bill be
dispensed with, that the bill be read for amendment, and that
the amendment of the committee be acted upon when it is
reached.

The PRESIDENT pro tempore. The Senator from California
asks that the formal reading of the bill be dispensed with and
that the bill be read for action on the committee amendment.
Is there objection? Without objection, it is so ordered.

The Secretary proceeded to read the bill.

The amendment of the committee was, on page 2, affer line
12, to insert:

Hereafter estimates shall not be snbmifted to Congress for a m?pro-
priations for construction of gun and mortar batteries, mode :.lng
older emplacements, and other construction under the Engineer
partment, in connection with fortifications, until after plans and esti-
mates of cost shall have been prepared therefor.

The amendment was agreed to.

The reading of the bill was concluded.

The bill was reported to the Senate as amended, and the
amendment was concurred in.

The amendment was ordered to be engrossed, and the bill to
be read a third time.

The bill was read the third time, and passed.

MISSOURI RIVER BRIDGE IN NORTH DAKOTA.

The bill (H. R. 27879) providing authority for the Northern
Pacific Railway Co. to construct a bridge across the Missouri
Rtiver in section 36, township 134 north, range 79 west, in the
State of North Dakota, was read twice by its title.

Mr. NELSON. I ask unanimous consent for the present con-
sideration of that bill. It is identical with a Senate bill which
has already been passed.

The PRESIDENT pro tempore. The Senator from Minne-
sota asks unanimous consent for the present consideration of
the bill. Is there objection?

Mr. SMOOT. The Senator from Minnesota desires that it
shall be passed in lien of a similar Senate bill?

Mr, NELSON. I do. If the House bill shall pass, I shall
move the indefinite postponement of the Senate bill

There being no objection, the Senate, as in Committee of the
Whole, proceeded to consider the bill.

The bill was reported to the Senate without amendment,
ordered to a third reading, read the third time, and passed.

Mr. NELSON, I enter a motion to reconsider the vote by
which the bill (8. 7855) to authorize the Northern Pacific
Itailway Co. to construct a bridge across the Missouri River in
section 36, township 134 north, range 79 west, in the State of
North Dakota, was passed, and I ask that the Secretary be
directed to request the return of the bill from the House of
Itepresentatives.

The PRESIDENT pro tempore. Without objection, it is so
ordered.

Mr. GALLINGER. I move that the Senate adjourn.

The motion was agreed to; and (at 4 o’clock and 13 minutes
p. m.) the Senate adjourned until to-morrow, Thursday, Feb-
ruary G, 1913, at 12 o'clock meridian.

HOUSE OF REPRESENTATIVES.
“Wepxespay, February 5, 1913.

The House met at 12 o'clock noon.

The Chaplain, Rev. Henry N. Couden, D. D., offered the fol-
lowing prayer:

Father in heaven, stir the divinity within us that it may
dominate our lives and bring us into a closer relationship with
Thee and our fellow men in the furtherance of every good work,
that our names may be written in the Book of Life and our souls
filled with the peace which passeth understanding. In Jesus
Christ our Lord. Amen

The Journal of the proceedings of yesterday was read and
approved.

CALENDAR WEDNESDAY,

The SPEAKER. This is Calendar Wednesday.

Mr. FITZGERALD. I move to dispense with the business in
order under the rule to-day.

The SPEAKER. The gentleman from New York moves to
dispense with the business of Calendar Wednesday to-day; and
on that motion each side has five minutes under the rule,

Mr. MANN. I make the point of order that there is no quo-
rom present.

Mr. FITZGERALD. I move a call of the House.

The SPEAKER. Evidenily there is no quornm present. The
gentleman from New York [Mr. Firzeerarp] moves a call of
the House.

The motion was agreed to.

The SPEAKER. The Doorkeeper will close the doors, the
g(largeagt at Arms will notify absentees, and the Clerk will call

e roll.

The Clerk proceeded to call the roll, when the following Mem-
bers failed to answer to their names:

Alken, 8, C. Goldfogl Lawrence Riordan

Ainey (:oodw'f'n, Ark. Lev, Roberts, Nev.
Ames Green, Iowa Lindsay Seully
Andrus Greene Mass. Littleton Simmons
Ansberr: hudger Longworth Smith, N. Y.
Barchfeld huernsey MeCall Stack
Boehne Hamill Madden Stanley
Bmd]ey Hammond Maher Stedman
Broussard Harris Martin, Colo. Stevens, Minn.
Burgess Harrison, N, Y, Matthews Taylor, Ala.
Brynes, 8, C, Hart [erritt lor, Ohio.
Callaway Hartman Moon, Pa Tilson
Conry Haugen [oore, Tex. Townsend
Cravens l{af Morgan, Okla Turnbull
Davidson Helgesen Olmst: Tuttle

Forest Higgins O’'Shaunessy Volstead
Dickson, Miss Hinds Palmer Vreeland
Doremus James Peters Warburton
Driscoll, D. A. Kenned Porter Weeks
Finley Kindr Pujo Whitacre
Fornes Kitehin Rainey Wilder
Gardner, N. J. Konig Randell, Tex. Wilson, IlI.
George Korbly Ransdell, La. Wilson, N. Y.
Gill Lafean Reyburn Wood, N. J.
Glass Lafferty Richardson

The SPEAKER. On this call 286G Members have answered to
their names,

Mr. FITZGERALD and Mr. MANN moved to (1]9-[)('!1‘1(! with
further proceedings under the call.

The motion was agreed to.

The SPEAKER. The gentleman from New York is entitled
to five minutes on his motion to dispense with Calendar
Wednesday.

Mr., FITZGERALD. Mr. Speaker, I made the motion to dis-
pense with Calendar Wednesday becanse of the condition of the
publie business awaiting to be disposed of by the House. There
are still to be considered seven appropriation bills—the agri-
cultural, diplomatic and consular, Military Academy, naval,
pension, sundry civil, and general deficiency.

In addition to that, the District of Columbia appropriation
bill is now under consideration. From now until the 3d of
March, inclusive, there are 27 days, and 4 of those days are
Sundays. There are two Wednesdays—to-day and the next
Wednesday. Next Wednesday is set aside by order of the two
Houses for the count of the electoral votes. There are four
Fridays. Thus far the House by its vote has refused to set
aside special business in order on Friday and consider general
publie buginess. There are some bills of such a peculinar char-
acter that, in my opinion, the House when put in the position
of choosing between appropriation bills and that business is
likely to refuse to consider appropriation bills.

There are two Mondays upon which business is in order
from the District Committee, and I assume that at least one
day, or a part of a day, will be required by that committee.
There are two Mondays set aside for business on thie Unani-
mous Consent Calendar.

So that, even if the four Fridays set aside for business on the
Private Calendar be devoted to appropriation bills, there re-
main but 16 days until the 3d of March which are available
for public business,

It must be remembered that not only must the appropriation
bills be passed within 16 days, but they must be sent to the
Senate in time to enable the Senate to consider them. More-
oves, conference reports will take up considerable time during
the remaining days. Unless the Iouse desires some of these
appropriation bills to fail and to go over into the special ses-
sion of Congress, it is necessary to set aside these days for
particular classes of business in order that the public business
may be transacted.

Mr. MANN. Did the gentleman from New York take into
consideration the fact that Saturday, the 15th of this month,
the House will be invited to participate in the memorial to the
late Vice President, Mr. Sherman? :

Mr. FITZGERALD. I had that on the list. Mr. Speaker,
the 15th of February has been set aside by general order for
memorial services on the life and character of the late Vice
President of the United States, and the House is invited and I
assume will attend the ceremony in the Senate.

Mr. Speaker, it is rarely that any of these appropriation bills
can be passed in two days. Neither the agricultural bill, the
naval, nor the sundry civil bill ean be passed inside of four or
five days, driving 12 and 14 hours a day. The responsibility for




		Superintendent of Documents
	2017-10-12T10:16:39-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




